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9to ij,H(J)poBaH KOHHH KHHrH, xpaHHii],eHca ^jiH HOTOMKOB Ha 6H6jiHOTeHHbix HOJiKax, iipeyKjie Heu ee OTCKaHnpoBajiH coxpy^i^HHKH 
KOMHaHHH Google B paMKax HpoeKTa, u^ejib KOToporo - c^ejiaxb KHnrn co Bcero MHpa ^ocxyHHbiMH nepes HnTepneT. 

Hponijio ;],0CTaT0^H0 MHoro BpeMGHH ^jiH Toro, ^To6bi cpoK ;],eHCTBHH aBTopcKHx HpaB Ha 3Ty KHHry HCTGK, H OHa Hepenijia B CBo6o;],Hbm 
;],0CTyH. KHHra Hepexo;],HT b CBo6o^Hbm ;],0CTyH, ecjiH na nee ne 6bijiH HO^i^anbi aBTopcKHe npaBa hjih cpoK ;],eHCTBHH aBxopcKHx HpaB 
HCxeK. riepexo;], KHHrH b CBo6o;],HbiH ;],0CTyH B pasHbix cxpanax ocym^ecTBjiaeTCH no-pasnoMy. Khhfh, nepeme^i^niHe b CBo6o;],HbiH ^ocxyn, 
3T0 nam kjiioh k HponijiOMy, k 6oraTCTBaM hctophh h Kyjibxypbi, a TaK:a<:e k 3HaHH:aM, KOTopbie nacTO xpy^i^HO HaHTH. 

B 3TOM 4)aHJie coxpaHHTCH Bce homgtkh, HpHMenanHH h ^i^pyrne saHHCH, cyii],ecTByioii],He b opHrHHajibHOM msj^aHim, Kax HaHOMHnaHHe 
o TOM ji(jjiTOM HyTH, KOTopbiH KHHra HpoHijia OT nsfl^djieji^ GhGjihotgkh h b kohg^hom HTore ;i,o Bac. 



IIpaBHJia HcnojiB30BanH5i 

KoMHaHHH Google rop;],HTCH xeM, ^to coTpy;i,HH^aeT c GnGjinoxeKaMH, htoGbi nepebecTH KHnrn, nepenie/i^niHe b CBo6o;],Hbm /i^ocxyH, b 
D,H4)poBOH 4)opMaT H c/i^ejiaxb Hx niHpoKO/i^ocTyHHbiMH. KHHrH, Hepeme;],mHe b CBo6o;],HbiH /i^ocTyn, HpHHa;i,jie:a<:aT o6nj,ecTBy, a mm jinrub 
xpaHHTejiH 3Toro ;],ocTOHHHH. TeM He Menee, 3th KHnrn /i^ocTaxoHHO ^i^oporo cto^ht, H03T0My, HTo6bi h b /i^ajibHeHmeM npe/i^ocTaBjiHTb 
3T0T pecypc, Mbi Hpe^i^HpHHHjiH HeKOTopbie /i^eHCTBHH, Hpe;],OTBpan],aK)H],He KOMMepnecKoe HCHOJibsOBanHe Knnr, b tom HHCJie ycxanoBMB 
TexHH^ecKHe orpanHHenHH na aBTOMaxH^ecKHe sanpocbi. 

Mbi TaK:a<:e HpocHM Bac o cjie;],yion],eM. 

• He HCHOJibsyHTe 4)aHJibi b KOMMep^ecKHx n^ejiax. 

Mbi pa3pa6oTajiH HporpaMMy IIohck KHHr Google ^jih Bcex HOJibsOBaxejieH, H03T0My HCHOJibsyHTe 3th 4)aHJibi TOJibKO b jih^hbix, 
HeKOMMepnecKHx ii,ejiHx. 

• He OTHpaBjiHHxe aBTOMaxHHecKHe sanpocbi. 

He OTHpaBjiHHxe b CHCxeMy Google aBTOMaxHHecKHe sanpocbi jiK)6oro BH^i^a. Ecjih Bbi saHHMaexecb HsynenHeM CHCxeM ManiHHHoro 
HepeBO^a, onxH^ecKoro pacHOSHaBanHH chmbojiob hjih ^i^pyrnx o6jiacTeii, rj^e ;],0CTyn k 6ojibmoMy KOJiH^ecTBy xeKCxa MO^^ex 
OKasaxbCH HOJiesHbiM, CBH:a<:nTecb c HaMH. /^jih 3thx D,ejieii mm peKOMen^i^yeM ncnojib30BaTb Maxepnajibi, nepeme^mne b cboGo^i^hmii 

• He y;],ajiHHTe axpnGyTM Google. 

B Ka:a<:;],OM 4)aHJie ecTb "bo^i^shoh snaK" Google. Oh HOSBOJiaeT HOJibsOBaxejiaM ysnaxb 06 3tom upoeKxe h noMoraex hm naHTu 
;],OHOJiHHTejibHbie Maxepnajibi npn HOMon],n uporpaMMbi Hohck KHur Google. He y;i,ajiHHTe ero. 

• /^ejiaHxe 3to saKOHHO. 

HesaBHCHMO ot Toro, hto Bm ncnojibsyiiTe, ne 3a6y;],bTe upoBepHTb saKOHHOCTb cbohx ;],eHCTBHH, 3a KOTopbie Bm necexe HOJinyio 
OTBexcTBeHHOCTb. He AyMaHxe, hto ecjin KHura nepenijia b cboGo^i^hmh ^i^ocTyn b GUI A, to ee na 3tom ocHOBaHHH Moryx 
HCHOJib30BaTb HHTaTejiH H3 ^pymx CTpan. YcjiOBHa j^ji^ Hepexo;],a KHurn b CBo6o;],Hbm j^octjh b pa3Hbix cxpanax pa3JiH^Hbi, 
H03T0My Hex e^HHMx upaBHji, H03B0JiHK)ii],Hx oupe^i^ejiHTb, mo:^^<:ho jih b oupe^ejieHHOM cjiy^ae HCnojib30BaTb oupe^i^ejieHHyio 
KHury. He ^i^yMaHxe, ^to ecjin KHura noHBUjiacb b HoncKe KHur Google, to ee mo:h<:ho ncH0Jib30BaTb KaK yro^HO h rj^e yro;],HO. 
HaKa3aHHe 3a HapymeHne aBTopcKnx upaB Mo:aceT 6biTb onenb cepbe3HbiM. 

O nporpaMMe IIohck Knnr Google 

Mhcchh Google coctoht b tom, mtoGm opraHH30BaTb MnpoByio HH4)opMaD,HK) H c;i,ejiaTb ee BcecTopoHHe ^ocTynHOH h HOJie3HOH. 
HporpaMMa Hohck Knnr Google noMoracT HOJib30BaTeji:aM naHTu KHnrn co Bcero MHpa, a aBTopaM h H3^aTejiHM - hobmx HHTaTejien. 



HojIHOTeKCTOBMH HOHCK HO 3T0H KHHTC MO:a<:HO BblHOJIHHTb Ha CTpaHHH,e http I / /books . gOOgle . COIIl/ 
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no7(o6HO npesHHM'B TpjAaifb, eotophmh ^apoBn- 
thS aBTopi npo^HJi'L hobhS nyib Bt ropacTOfi 06- 
jiacTH HaysH, HacTOH^ee co^HHeHie Toxe mierb 
uMm ycTanoBHTB cbasb Mex;i,y HayRoB Hapoji,Haro 
X03flicTBa H K)pHcnpy;i,6Hi][ieil, cBfl3b OAraaROBO tfjia- 
roTBopHyio fl,j[a TOfi h Apyrofi. Ho cocTaBJiflfl, no 
sej[aHiio aBTopa h Hs^aTeM, npeAHCJiOBie R'b 9'Tofi 
SHHrib, He xoqy dTuwb noRasaTb, ^to comceHi 
CO BcbMH uo;(potfHoeTAiHn efl 6oraTaro n pa3H00($pa3- 
Haro coAepatania. OTHOCHTejibHO MHorirx'b qncTO ^H- 
BHjiHCTnqecRHxi BonpocoB'b, SL yAepsHBaiocb orb 
BCHKaro cjMjifiEiii; qio xe EacaeTCn ynpeROBi, 

KOTOpUMH aBTOp'L RJiefiMHTTi BCH) npCiKHIOK) paspa- 

CoTRy HCTopiH npaBa, to h caMi ohi, BipoflTHO, 
corjiacHTca ^onycTHTb 3Atcb HtEOTopHa MKJimmsi; 
& yRaxy xoTb na npeBOcxoAHua pa6oT£i ApHOJibAa, 

AAHKBAPTb. BTI);UiI. 



He OAHHH-b B033p'bHieiH'L HanoMHHaioii^ifl Haniero aB- 
Topa. 

Ho 3a TO RTOMi npeABCJOBis a nonuTaiocb 
npe^CTaBHTb HicROJibKO HOsaiMjinBHXT) cooCpaseeiff 

BHaHMHOH'L OTHOmOHin 0((]]i;eCTBeEH0fi 3K0- 

homIh h npaBOB^A'^Hifl, a mievb h o T'bxi 
Burojax'B, Kama MoryTi OTCiOAa bhSth ^Jia Tofi h 
Apyroft HayKH. Hpa stom'b a npe;yiojaraK) ii3BtcT- 
Euwb, ROHe^HO, ocHOBHoe coo6paseHie, HHeHHo: qxc 
HffOAHa CTOpORa HapoAHOfi xhshit He HoxeT'b 6hiTh 
noHflxa 6e3'b ypasyMtain ii;4jiaro, h i^tjioe ne mo- 
mrb 6uTh noHHTO (ies-B nosHania bc4x'l of^tjb- 

HflX-B rJiaBHHX'b CTOpOH'B*). 

IIpaBO H 9K0H0Mifl — ^b4 06jiaCTH aH3HH, paBHO 

nepBHqHHH, paBHO HeoCxoAHiuia, ])aBH0 6jiH3Kia co- 
KpoBeHHMnie& CTopoH* qejOBtqecKoS npHpo;i,H (oco- 
6eHH0 HpaBCTBeHHOCTH, coBibeTH). Jl^a H npeAKeTH, 
KOTOpHMH saHHMaeTCii npaBOBtA^Hie h BKOHOinqe- 
eKaa nayRa noqin coBepmeHHO o^hh h Tt se/ Go- 
qeianie iroACKHX'b OTHonieHift, Ha ROTopoMt 3roho- 
MHqecRaa nayRa CTpoHT^ y^OBjieTBopeHie jiioaokhx'b 

TaKi cb lero xe na^iiHaTb? Ha^HH ch oTjiMhBux'b cto- 
poHi,— KjAa BH, CKaxeTi. Poniepi, no MacTii uijiaro aaaBt 
rjiasa He BHAajH, a Ty^a ae 3a OT^iJibHHa ciopoHH. HaqHH 
Teuepb Cb uijiaro, — onuTb 6'fej^a, —OTA'taHaro He sflaenib. 
%o ace axo TaKoe? H 6u iioaajiya cicaaajn, bx 4eMT> lyib 
miyKa; ho 6j[aroHpaBHUii'b lOHomaM'b nponqHo MOJi^anie. 

(HepeBOA^.) 
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noTpe(5flOCTefi, — 9to co^eTaHie ecTb BitcTt ct rbwb 
apena e hoboa^ 6e3KOHe?HHX'B CTOJEHOBemS, eoto- 
piia npaBO CTpeHHTCJi hjth npeAynpeAHTB, yia- 
AHTB. noAO^HO TOMy, KdRi HO^TH RasKAafl oaBa 
otfn^ecTBeHHofi dKOHOMin b% Go6cTBeHHOx'& muui 
HH'&eTi CBOK) napajujiejib b'b rpas^a'&CEOH'b npast; 
Tan's noqxn Eaxji;o6 OTAiJiBHoe y^enie (|)G[HaHCOBofl 
HayEH HMieT-B cbod napajijiejib bi rocy^apcTBeH- 
HOM-B npaBt. KoneqHO, oahh'^ h toti ace npe^- 
HeT'b pa3CHaTpHBaeTCfl cb pasjiHMHHX'B TO^esi 
apinifl Bi lopHcnpyAeHiiiiH h sEOHOMJimROiB^ HayE'b. 
JS^M SEOHOMHqecEaro Bosaptma oaBHoe ^ijio — co- 
o6paaeHie noTpe^HOCTeft oCopoTa; fl,M ropBAHiecEaro 
se B033ptHia — ^ycTpaHenie cnopa'' (repdapxi), 
d'TEH'b o6iflCHfleTCfl Eaacyn^eecfl npoTHBopt^ie, sa- 
Eoe He pasi saH^THO bb onpe^tjieHiH o^Horo h to- 
ro m noHi^TiA Cb lopHAHqecEoS m asoHOMEqecEoS 
ToqEB: sptnifl, H BOX'S Ba qio bi npenoAaBauis 
HyxHO o($^paii^aTB cepio3Hoe BflHuiaHie, bo H3($txa- 
Hie nyTaHHii,u b'b moBaxx cjoiyisaTejeS. 

TaEt h3b4ctho, qxo no, leHHOMy npaBy, jneHHHfi 
rocnoAHHt cqHTaerca cotfcTBeHHUEOMi jennaro yqacT- 
Ra, Ha TaEofi y^^acTos'b Baccaji'b eh^qtl tojtbeo 
BemHoe npaBO. Beneficium ita datur, ut proprie- 
tas quidem rei immobilis penes dantem rema- 
nent, ususum fructns vero illius rei ad accipientem 
transeat (11. Feud. 23, 2.). Ho jjui BEonoMHCTa, 
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Baccaj'B — jiHi^o HecpaBHeHHO BaaLHte cotfcTBeHAHKa, 
no RpaltHefi mbf^ Ttx'B nopi, Kajs'b ji6hu CTajii fla- 
cjLi^ACTBOHHU. Hdi JieHHaio y^acTKa Baccaji'b yAOBaeiBO* 
pfleT'B ropa3AO tfojiBine noTpe(iHOCT6t, h noTpe^HOcreft 
BasHiiniHX'b, ^iwb JieHHufi rocnoAnHi>; cjr&AOBaTeJb* 
HO H Bootfqe jAOBJieTBopeHic napoAHux'B noTpe^HocTeS 
saBHCHT'b HecpaBHeHHO (SojiBme ot'l Toro, Rasi nojib* 
syoTCfl CBOHM'b npaBOH'B Baccajn, a ne jeHHuS roc- 
noAHHi. Ho .CB APyrofi CTopoHU h iDpHAH^ecEaji 
mna spi^flia BcerAa EM±erh CBoe npasTH^iecKoe 
SHaqenie, — HMeHHO, RorAa npeACTaBMioTCJi Tasie 
cnopnae cjiyqaH, ta* Bce AtJio cboahtch kt> lOny, 
^TO OAHOfi CTOpOH'b^ co6cTBeHHHEy, HpHHaAJtesaT'B 
Bci npasa na JieHHuS yqacxoR'B, Earn ne npeAO- 
CTaBJienu npflMO ji$jTOi CToponi. BecBMa BaxeHi> 
Hanp. TOTi cjiyqaft, ROrAa BUiurpaeT'b ceHBfl Bacca- 
ja. %o npaBO codcTBeHHOCiE, ocHOBHoe npaBO, 
npHHaAJiesHT'B sa^cb JiennoMy rocnoAHHf, 9to JierRO 
MOsei'B 6EITB pa3'Bflc^eH0 HCTopnqecRH hs'b naqajia 
jieHHUX'B OTHomeHift, Toqno TaRxe rhr'b b'b nacm- 
Hiee BpeMfl jierRO moxot'b 6utb pasxACHeHa odpax- 
Hafi (dROHOHHqecRafl) onepas^ifl paap'bnieHifl i^tjiaro 
OTHomemH rbwb nyTOVB, qio saRonu aj[j[0AH(|)HRa- 
]](ioHHHe A03B0JiflH)X'B BURynaTB CBOfl yqacTORi hb 
jDieHHeHy rocnoAHny y Baccajia, a nao^opoTi. Ta^ 

HBHO CnOpjITB MeXAy C060S HapOAHO-XOSflfiCTBeHHOe 

H DpHAH^ecRoe B033piHie, TO o6uRHOBeHHO flepeoe 



H31) Hflxi 6ojite HOBoe; h bot-b no^eMy oqeHb ecTe-| 
CTBeflHO, ^T0 lopHCTT), yae no npO(|)eccii[ CBoeS npe- 
HMyn^ecTBeHHO o6paiii,aH BHHMaHie na ncTOJKOBaHie 

BaKOHOBt, KOHTpaKTOBt H T. A.> TflHeTl UpO- 

ffle^raeMy, Tor^a KaKi skohomhcti o6pamaeTi BHH- 
MaHie Ha npHSHanie h yAOBjeTBopenie noTpednocTeft, 
T. e. otfpam.aeT'B BHUManie Ha HacToani;ee h 6y- 

TO^HO TRIUKe H B1) lOpHAHqeCKOMl OHpe^tjieHiH 

noHflTifl dyMaJEHHXt A^Her'B, rjiaBflyK) poib Hrpaeii 
Hx^ npHHyAHTejiBflHfi KypcB, — ^^wh cpaay ptmaeT- 
ca cnopt tomx, npHHHMaTt Hxt, hjih fltii. 
„ By Mara, KOTopyio HMtiomift npaBo na AeHtra He 
o6fl3aH'b npHHHMaTb, a MoaceTi) OTBeprHyTt, He 6CTb 
AeHeacHufi 3HaRi>; 6yvimm& }5fiEhvv[, no caHOMy no- 
HflTiio CBoeMy, HMtiOT'b npHHyAHTejibHHfl Kypct." 
(Th5l, Handelsrecht, I, § 51.). J^ja 9K0H0oqe- 
CKaro Hce B033p'bHiA na ^enbrH, Ha nepBOM'B uMwb 
CTOHT'B nocTOflHHaa H o6jnm noTpe(5HOCTb hxi o6pa- 
mfiEisi] cjitAOBarejLbHO nocToaHHaa B03M0»H0CTb 06- 
M*ua (iyMaatHHX'b ji.eHeri na caMocToaTeJibHHfl nin- 
HOCTH (ne TOJbKO na KpeAHTHM n;4HH0CTH!). J[^m 

nOCJlt;i;HflrO B033ptHia npHHyAHTeJlbHHft KypC-B, KO- 

Topaft BO qTO (5h to hh cxajo AOJtaen'b (Jhtb npn- 
* SHaBaeM'b, ecTb nopoKi) bi ^yMaKHnxi j^enbrax^. 
9to Mffin rjiydoKOMy pasjinqiio o^ohxi bo3- 
sp'bHifi: lopncTi, no caMofi npo())eeciH CBoeft jifijL- 
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seHi BipHO TOJiROQaTB H npHjiaraTb ro bc^^m'b 
noAXOAflm.HM'L cnopHUMi c.iyqafli'b bcakiS ^'^ficTBf- 
i»^m)A saKOfli, xotji 6u oh% h ho OAo6pflJi'i> ero 
coAepxaHia. ero c^opoHU BCflKaa spuTHKa 3a- 
ROHa, ROTopafi WTb As^buie pacRpuiia corjiacia 
HJiff npoTHBopi^ifl A^tHHaro saRona Cb ApyrnMH sa- 
ROHaxH, 6uAh 6k OTCTynjEeHieui) oirb qHCTO dphah- 
qecRofi To^iKJi spiHifl H npHHRHyja 6h ri bsfju- 
AaMi nojiHTHqecRHM'B, dROHOMEqecRHHi H T. A- Ha- 

npOTHB'B dROHOHHCTl, ROTOpufi, HO CaMOS IipO(t)eC- 

ciH CBoefi, nocTOflHHO 3aHJ!T'B noTpe6flocTflMH 060- 
poTHHX'B OTHomeHifi MexAY ^K>ABHn, paacHaxpHBafl 
AaHHufi saROHi), HHRaRi He MOseTi onycTdTii H3^ 
BHAy Toro, OTBtqaeT'B jih owl 9thmi noTpe6flo- 

flBHoe npoTHfiOp'bqie o6oexi B033piuifi, RaRi 3a- 
HiTHJLi npexAe yxe A. PiiAejib, p'bmaTeJbHux'b 
o6pa30ii'b CRa3aBaeT€fl npH 3afiMi RanHTajiOB'B. 
ropHCTi, BTb HHTepecax-b MHpa, AOJaea-b jiiwri 
3Ai^cb pimHTejibHoe pasjiH^ie MesAy saiHOM'b 3ax'b- 
HfleHHxi H HesaHtHiieMuxi opeAMeTOBi; TOPAa RaRi 

8R0H0MHCrb He XOaceTl npH3HaTb CROJbRO HH6yAb 

BajRHUM'b 9T0 pasjiEqie. H)pHCT'b nodTOMy A^^^eHi 
c^HTaTb AOjiXHHRa co6cTBeHHHROM'b saHflTaFo A^Heas- 
Haro RannTaJia (apellata est mutui datio ab eo, 
quod de meo tuum fit: PauUus); lopHCTi aoj- 
mB^b OTUocHTb Ha c^iei'b j^ommKo, pHCKi 3a AeHB- 
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m; noTOMy wo maiie, — Bt cjiyqat cnopa ueKAy 

RpeXHTOpOM'B HL ;i,OJI»HZROM'b, nOCJI'b^lHiS JHOr'B 6u 
CKpHTb CBOH npOA'l^JlKH, ROTOpUX'b HHEOrAa HeJlb3Ji 

pacKpHTb npH raKOfi, saMtMeMOfi Harypt Aeneri. 
Ho KaK'b CKopo yAOBJieTBopeme KpeAHTOpa cxaHO- 

BHTCfl HeB03H0JKHUM7> He BCJI'^ACTBie SJIOHaM'bpeH- 

HOCTH, a BCJitACTBie HecocTOflTeJibflocTir, Tor^a t6t- 
^acB SKe cKasHBaeTCA BipHOCTb dROHOHnqecRaro bos- 
aptnia, ROTopoe Bcer^a cqHTaext Rpe^HTopa co6- 

GTBeHHHROM'B SaHHTUXl A^Her'b, HecyU^KH'B pflCR'b 

Hat 3a HHXi, H BOT^ owioAa o6iflCHaeM'L cjitji.yH)- 
myio eMy njraTy npoiteHTOB-B. H3b4ctho* RaROfi 
orpoMHuS mar'b b% 9ROHOMHqe6ROHi> OTHomeniH Gjifi- 
jtajti EjiaBftifi CaiHasifi BiueBHO T'bwb, qxo CTajix 
ociiapflBaTb odmeupHHflToe lopH^HqecRoe yqeaie o6% 
OTqyjBAe^fliH bi> ^opjut v utui datio. — Bi> xaEHXt 
cjiyqaaxi JierRO Moaao no4.yMaTb, qxo npaBOBtA*- 
Hie ocTaflaBJiHBaeTCH na BniniHeft ({)opM'b A^Jia, 
Tor^a RaRi sROHOMBqecRaji nayRa saHBMaeTCH cyin,- 
HOCTbH) caHaro coAepsa&ia; ho npoTHBynojiosHOCTB 
MexAy 4>^Ptt<)^ ^ coAepsaHieMT» sA'bcB cjiHmROH'B^ 
BaiRHa. H xa H Apyra^ nayRa, SHaqExi, buabh- 
raexi na nepBHfi njaet xo, qxo a^jisl nea cynie- 

CXBOHHO. 

Hhrxo, RoneqHO, rxo ho oxcxaJii> cjehhiromti ort 
BpeneHH, He cxanexi coMHtBaxbca bi> xomt*, qxo 
fapHtxi, AM BbinojiHeHia CBoefi saAaqn, AOJiaKeH'b 
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6uTB SHaEOMi cb dsoHOHHqecRHX'b BoaaptHieifb. Ot- 
HomeHie SROHOHHqecKoS nayKH ki lopHCTaM'b npo- 
mo B'B dTOWb Gjyqa'b T'b se (i)a3H, Ras^ s ot- 
HomeHie ({)H3hrh b XHuiff r'b BpaqaMT». Sfkn sa 

CTO 06-6 aTH OTpaCJIH eCTeCTBeHHHX'B HajRl 60Jb- 
fflHHCTBO MeAHROB'b cqHTaJio npeAMeTOMt .1K)(5onHT- 
CTBa, nMfbjomj/iwb snaqeHie pasBt ^Jia HSBtcTHHxi 
BTopocTeneHHiiX'b ii;4jie8. Ho jiiTt MTbAecaT'B Ha- 
saA'b yace Bci npasHajiH hxt» Heo(5xo;i;flMocTb AJia 
HSCjit^OBaTejifl wb b^JiacTii MeflEruiHHH. A bi iia- 
CToamee Bpewa hh o^HH-b nopaAoqHHfi Bpaqi ne 
MoateTT) o6oHTHCb 6e^^> nkx^bl — KaRx nydjiHuncT'b 
jifim^wb m^'th 6B4;i.tHia ho WJihKO bi> o6jiacTH 
rocy^apcTBeHHaro ripaBa, ho h bi homthr* (h B^b 
(|jEHaHOOBo£, a cji^^AOBaiejibHO h b7> aROuosHqecRoS 
HayRi); TaR'b h ii;HB0JiifCT^ He MOaceT'b o^OH^THCb 

6e3'b HapOAHO-X03i!fiGTBeHHEi2X'b B033piHifi. 

TtM-b dOJIbffle- 9T0 Hy»HO CRaSaib BCflROMl 

n3Cj['&A0BaTeji'& wb o($J[acTH rpaac^^HCRaro npasa. 
HHRaRoe H3CJ[iji,0BaHie HOBOdHOSHO SA'i^cb (Ses'b hc* 
Topin npaBa; ho npaRTHqecRan ncTopin npana, ecjiif^ 
ona He xowb 6HTb npocTO-na-npocTO rojiHM'b Ha- 
dopOM'b iiHTaT'b, npcAnojaraeTi acHBoe noHHMame qe- 
jOB'feqecRHX'b noTpe6HOCTefi; y^OBJieTBopHTb dTm% no- 

Tpe6H0CTfllll'b — BOT-b. U4j[b, RaRyK) HMtjIH Bl BHAy 3a- 

ROHH H Apyrin K)pHAHqecRia'yqpe3Bji,eHia, h cb H3MtHe- 
HidH'b dTHX'b noTpe6HOCTeS hoo6m h B'bn;l>jiOM'buapaj[- 
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MShRO eoBepmaoTCJi h HSM'bHeHie 3aKOH0Bi>. K)pflCTH 
Hep^AKO roBopflT'b o caMopaaBHiin lopH^nqecRa&'b 

HHCTHTyTOB'B, KaKl (5orOCJIOBH MH (j)HJI0C04)H TOJI- 

RjioT'b caMopasBHTiii AorH'b H HAeft. Ho ho cjit- 
AyeT'B p6HaHaBaTbCfl o6pa3HOCTkK) noAO^EHX'b Bupa- 
senifi; ohh ToibRO yRasuBaiOT'b na MpesMtpnyH) ot- 
BjieqeHHOCTb norpysHBinarocfl bi cboH Maiepiajn* h3- 
cjiiAOBaTejiJ!. Ha caMoai's fibA'b jiioah h ctpoat'l, 
H HSM'bHaioT'B H)pnAHqecKie HHCxiiTyTfii, jsfivm pe- 
jiHriH H (J)HJioco(|)eMH. %o npH aTOMt AyMajiH h qyB- 
CTBOBajin j[H)AH, R^K my OHH cipeiftHjincb H qero 
AOCTHrjH, — BOT'B npCAMeTt HCTopnqecRaro HBCJitAO- 
Baaifl; OTHOcnieJibHO rpaxAaHCRaro npaBa stoti 
npeAMex'b, RaR'B yse CRasano, ho^th KCRifo^HTej^bHO 
coBnaAaeTi Cb pasBHTieM'b HapoAHO-xo3flicTB6HH£ix'b 
noTpe^HOCTeft h cpeACTBi Kb hxi yAOBJieTBOpemio. 
To^HO TaRxe nonaTHO, noqeiy saROHOAaTejcb, 
ecJQiH X0MeTT> A*8cTB0BaTb tfjiaroAiTejibHO, AOJWteH'b 
OTqeTJiHBO noHHMaTb bc4 qejiOBtiecRia TiOTpe(5HOCTH 

n Tib CpOAGTBa, ROTOpblMH MOSHO MHpHO yAOBJieTBO- 

poTb aTHH'b noTpedHOGTHM'b, npoAnojiarafl, qro owb 
xcqeTi MHpHHM'b odpasoHi C!(ij[aTb TaRoe yAOBJie- 
TBopeme. Besi laRoro noBHHaHia ero, saROHOAaTeib- 

CTBO, (5uTb 1038611, H HC dyAOTl BpOAHHM'b; HO BO- 

npoGi B'B TOtt'b, He ocTaHOTCfl M TaRoe saROHOAa- 
TejibCTBO TOJibRO Ha (JvMari. — To ate canoe mokho 
CRasaTb H Oojite cRpoMHoi e^^epi cyAbH h aA- 



BOSaTH. HhRTO HETROrAa He COMH'bBaJLCfl, ^TO Aft- 

se yqefltSmiii lopHCT^ jiflAmR'b HmtTk »HTefic&yH> 
onuTuocTb, ecjiH xoqer'B 6uTb hcthhho nojieaHUM'B. 
KaKi a;^BOKaT'B, OH'b AOJixefli :jain,HmaTb qejioetqe- 
ckIh OTHomeHifl B'b hkphoh'b cnopik; Rasi cyAkfl, 
OH'B AOJiaceni pacnyTUBaTb ultlT) npaBHJibHUM'B o6pa- 
sowb] HO jjifl ToB H Apyroft D^tiiH lopncTTb aoj- 
seH^ 3HaTb 9TH OTHomeHk ^iipaKTHqecEH^, t. e., 
flfijimwh 3HaTb, RaR'b ohh posAaK)TCfl Hsi qejEOBt- 
^ecRHXTb noTpe6HOCTefl h RaRi A^BcTByioT'b Ha Me- 
jOBtqecEoe cqacTbe h HecqacTbe. Ho ecM lopHCT'B 
CTaHeTi HatfnpaTb noAo^HHH npaRTHqecRia miji^bm& 
nyreM-b o^noro cBoero jinqnaro onara, — RaRX no3- 

AflO, EaRl OTpHBO^HO H RaROfi AOpOFOfi U;4H0fi J[,M 

Hero caMoro bjih ero RJiieHTOB^ h t. (JyAei'b 
Ao6MTa 3Ta onuTHOCTb. R'b cqacTbK), laRoe jihmhoo 
Ao6HBaHie h ne nysRHO. Mh HMteidi nayRy, roto- * 
paff B'b CHCTejuaTHqecROfi, t. e, boom* npacnocoC- 
jreHHoS R'b HsyqeHiro . 4)opM4, co^HpaeTi orpoMHyio 
AOJiK) 8Toro npaRTHqecRaro SHaHin shshh: nayRa ' 
ara — o6n^ecTBeHHafl srohohIa. 

-JI^peBHepHHCRie lopHCTH TaRHee 3HaqBTej[bHoft ao- 
jieft CBoero RjiaccnqecRaro coBepmencTBa o6sium 
eoo6paaKeHi» noTpe^HOcxefi napoAnaro xo3fliCTBa. Bi 
HacTOflH^ee BpeHH, o6uRHOBeHHO npHA^'iaT'b Ma;io 3Ha- 
qeniji aio* cropoH'b Hx^ 3acjiyn>; ho cpaBHHTejbHO 
roBopA, upHHHMaa B'b coodpameHie cocTOAHie 9roho- 
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HHqecEOft HajRE AP^BHOCTH, RX^b sacjiyra h 
9T0MT) CTHomeHiH He Majiaji. XoSiificTBeflflHH Kaqe- 

CTBa pHMjIflH'b, 6hTI> MOffieTt, CTOJIbKO K8 COAtfl- 

CTBOBajiH yTBepjRA^Hiio HXi) BceMipHaro rocnoACTBa, 

CROJEBKO ULTh Ra^eCTBa SOJIHTimeCBiil H BOeHUUA. H 

wh cmowb A^jit, HHKaKaA bmctb nojiHTimecEafl h 
BoeHHa^ He MOiKeTi j^epasaTBca tfes'B npo^HEixi 9bo- 
HOMHqecKHX'B ocHOBi. fl^M npHM^pa Si jKaaiy Ha 
CTpopyio pacqeTJiHBOCTB phmjihh'b, KOTOpaa xotji h ne ^ 
HpaBHJiacB TopauiiK) (A. P. 325 ff.), ho mbb ko- 
Topofi yxe Ko BpesreHH II,Hn;epoHa pasBHjiocB 6jia- 
ro;i,t)^BHoe SHaieHie phmckoS tfyxrajiTepia/ J^ajifte, 
yKaaty na npeBOcxo^CTBO hx^ KpeAHTHoft- CHCTeMH, 
KOTopyiD nojiH(5ia (VI. 56. XXXII. 13.) m- 
BHTt ropasAO BHrae coBpeMeflHoft eS KapeareHCKoft 
CHCTeMH; Ha pannee ycTpaneHie 6oj[BmeS qacTH 
CTtcHenifl co6cTBeflHOCTH, cfioficTBeHHHX'B cpeAHeMy 
nepioAy KyjibiypH, — qio noBejio K'b TaEOmy (JacTpo- 
My pasBHTiK) PHMa h b-l xoponiyH), h bi AypHyio 
CTopony; yEamy na bhcoeoo sHa^eHie pan;ioHa;[BHaro 
ceJiBCEaro xosafi'cTBa h ero jHiepaTypH, ^aate Te- 
nept flocTofiHOfi y;i.HBJieHifl; HaEOHenjt, — na HaD;io- 

HajBHyiO CnOCO^HOCTB H CEJLOHHOCTb pHMMHl El 

6ojibraHM'b npeAnpiaTiflM-b, ^to noATBepsK^aeTca: hxi 
($aHEHpcEHMH onepaii;iflMH, nocTpofiRaaiH ^opon, h 
BOo6ui,e Hxi rocyAapcTBeHHOK) h BoeHHoft At^TejibHO- 

CTbH). Bee aTO CTaJIO AyXOBHUM'b HaCJli^l.CTBOH'B 
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MaccflqecKsix'b lopHCTOBt, — h boti noqeiiy ohh (5h- 
JLE Ha]i;ioHa;[i>HO - opHrHHaJbHUHSf, CHCT6HaTH<jecKS[- 

OtipaSOBaHHUMH H npaKTHqeCKHMH JIlOAbMir, ROTopue 

B'b FiiH'b 3aHHHaj[HCb aKOHOMH^ecRHHH BonpocaHBf, H 
fifi.Ee BT) TeopeTff^ecKOM'b OTHomeHiH saHETHajiHCb, 
KaK-L BH^HO, He (5e3^ ycntxa, qeny Meacfly npomiM'B 
6jiHCTaTej[bHHM'b ^OKaaaTejibCTBOM-b cjiyacHTi, 3HaMe- 
HHTHfi OTpHBOK'b 031) IlaBJia HpupoA* AGHeri. 

(L. 1. pr. Dig. xrni, 1.) 

He MCflte BaffiHa noJib3a on K)pHji,HqecKaro o6pa- 
30BaHia TBOpiH u npaHTHKH Hapo;i;Haro xo- 
3aficTBa. TaK'b EaKi orpoMHaa Macca lopHAHqe- 
CKHXT* CAtJiOK'b HMteT'b 9KOH0MHqecKoe cojepaaale 
H ii;tj[b: TO noiTH BcaEaa aKOHOMHqecKaa ;^•baTeJIb- 
HOCTb iipeAnojiaraerb H3B4cTflHfl lopBAHqecKia HopMH. 
KofleqHO, BcaKifi caMOCTOaTejibHufi ge.iOBtK'b aoi 
aeH'b noHBTMaTb 9tit hopmh; ho lopHCT'b bi stomi 
OTHomefliH cneuiajiHCTi. 9to ocodeHHO HyjEHO CKa- 
3aTb noHMManiH h TOJiKOBaniH 3aK0H0B'b. 
A BO BCflKOM'B BHCOKO-pa^BHTOMi rocy^apcTBi Ka- 
Roe rpoMaAHoe 3Ha^eHie nmi^fOT'b 3aR0Hbr ne TOJibRO 
AM npaRTMecRaro pasBHTia Hapo^Haro xosaScTBa, 
a xoTb 6h AJia H3yqeHia ero cocToaHia! J^aate ^jia 
HHsmHX'b CTeneHeft RyjibTypH, Ror^a h B'b aHCTen- 

SEBHOH'b H HHTeH3HBH0M'b OTHOHieHiH BJllaEle SaRO- 

HOAaiejibCTBa ropas^o cjia6te, Haflp. bt* cpe^HeBt- 

ROBOM 2KH3HB HOBbTX'b HapOAOBl, CBOHlfb 3HaHieM'B 
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TOiAamHefi dROHOMHqecBOfi shshh m b'b sna^- 
TejibHoS CTeneHB o6fi3aHn fopHAn^ecRHM'B najfjiTHH- 

Kmi> H HOB'fcfimflM'b H3CJ[liA0BaHiflM'L HCTOpiH TOr- 

AarnHflro npana. 

K-b 9T0My npncoeA&HAeTCfl n 3HaqnT6JiBHaji m6^^ 
TOAOJiorHqecBaJi nojibsa, RaByio HSBJieKaeT'B bro- 
HOMCTt, npoffleAfflH xopomyK) lopHAHqecRyro lOROJiy. 
Yace OAfla i^ta npHSBaHja lopHCTa — npe^ynpeatAe- 
Hie mm ycTpaHenie cnopoB'B, sacTaBMeTi ero Toq- 
HO BSB'bniHBaTb CBOH cjEOBa. BoTi QoqeMy y^aq- 
HBiH lopHAHqecRiii onpeA'ibjieHiH noHHTiS n pa3A'bJie- 
nifl OTJHqaiOTCfl xaROfi se ToqHOCTbK) h acHOCTbio, 
RaRi> y^^aqHHA <))Hj[Oco4)CRifl onpe^ijieHiH OTjLHqaiOTCfi 
rjiyfiHHoft. HjsfiMii HCRyccTBa jifbMTb onp6ji,4jieHifl 
6ujn> 6u ^ocTHrHyT'b TOJibBo npn coe^HHeHin lopn- 

AHqeCBOfi TOqHOCTH H 4)HJIOC04)CROfi Oy^HHEI, HO, Kb 

cojKajitHiK), OHH noqTH Bcer^a ^CRjiioqaiOT'b Apyr'b 
Apyra. Oco(5eHHO Tenepb, RorM HsyqeHie napoft- 
Haro X03AHCTBa npflH^Jo ncropHqecRoe h npaRTnqe- 
CRoe HanpaBJxeme h cxpeMHTCfl R'b acH3HeHH0& noji- 
hot4, TpyAHO A*JiaTb yAaqHHH oupeAiJieHifl; h bot-b 
noqeMy 3to Hsyqenie BuarpHBaeT'b ot-b ROHTpojia 

HaA'b C06oft HOCpeACTBOMl lOpHAHqeGROfi „Tpe3B0CTfl*', 

T. 6. ToqHOCTH. 7x6 Jlefi^HHi^'b npflHHCHBaji'b npa- 
BOBtA*BiK) H3Bt6THaro po^a ^cqeTlb nonaTifl"; h 
no Moesy MHiHiio lopHAnqecRoe o6pa30BaHie cocTas- 
Mm> TaRyK) se npHroTOBZTejibHyE) lOROJiy jsjis 
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Bcbxi HayKi HapoAHoS jushi, k{iei uctu la- 
TeiaTHKa ajm bc^xi nayn ecrecTiieHHBxi. & no 
RpafiHeft ilpt 3Hai) no ce((ib, qro bo BpeMA hohx'e 
CTyA^HqecKHX'B saMTifi hh OAHa jesitui rocvAap- 
CTneHHaro npaBa bjih nojanqecsolt aicoHoiiH ne 

OpHHOCHJH HHt GTOJIbKO nOJU»3H, KaB'b JieKUUI Ajb- 

6pexTa Hiiei^Kon npaBi. BoBce h6 ciy^at, a 
Tbwb 6oj[bme He OROJbHHi nyTB, ^ro H'feHei^Kaii 
9R0H0XHqecRafl nay Ka pasBEJiacB hsi TaRT» nasHBae- 
HHXi RaHopajbHUX'b HayRi, h 9th noGJitAHifl bh- 
A'biiHJiHCB m% npaBOB^bA^Hifl. 

SBTbvb ecTb en^e o^ho BazHoe cootfpaseme or- 
HOCHTejibHO npaRTH^ecRaro ^pH]libHeHifl aROHOMH- 
qecROi HayRH. £[ Bosce He nacTaHBaio Ha tohi, 
qTotfu <$yAyHtHX'b qHHOBHHROB'b aAXHiHCTpauiH npH- 
roTOBMTb B'b oco6HX'b ({)aRyj[bTeTax'B ^rocyAap- 
eTBeHHaro xos^iCTBa^. IIpaRTnqecRifi reHiineHyaK- 
AaeTCfl Bi HiROJibHOH'b npHroTOBJieHiH R'b npaRTHRt. 
Ho jifiE o($HRHOBeHHHX'b mjifiiL RpaTqaimifi nyib 
R'b Tony, w£o6u ^npaRTHqecRE'' noHnnaxb laR'b na- 
aufiaenufl j^A^nvk'^j — 9to npoSTH hm Ronnepqe- 
CRyK) HJiH iopHAHqecRyK) mROJiy. Hesaqin^ npene- 
6peraTb n nepBOfi, BH^iTb bt» neft tojibro roHbtfy 
3a tfapHmann f/i npon;eHTaMn, oahh'b pascqexi 
TOJibRO Ha aroHCTHqecRk CTpenjieniH Ttx'b m]ifi% 

ROTOpHttH npHXOAHTCH Hn^Tb Jl^klLO. Bo BGflROXX 
MHHHCTepCTB'b <)»HflaH€0B'b JlflJlV^fL'b 6£ITb XOTb OAHHl 



0(^pa30BaHHiiifi Kyaen;^, h Becb MexaHHSM'b rooy^ap- 
cTBeHflaro KOHTpoM Ji CMexoBOACTBa HecpaBHeHHO 
jerqe Moxeit 6hti> HayqeflT* KaKHMT* HH^yAb o(5pa- 
dOhmnuwb KOHTopm.HROM'b. Ho j^m 6oj[bniefi ^a- 
CTH rocyAapcTBeHHHXi quflOBHESOB^ Heaay'bH'b nc- 
EaTB KOMHep^ecBaro o^pasoBamji; no BpaflHefl Mt- 
pt fit HeMTb TaKxe MajiOHeo(5xoAHMOCTH, KaKi> flanp., 
B% BoeHHOifb o6pa30BaHiH, Jl^M m?fii, Eoropux'B 
npHSBaHite B^b TOM'S, qT0(5£i ynpaBJLSTb jiioabmh no- 
cpeacTBOMT) saKona, Jiyqmee npnroTOBJieHie k-b „npaK- 
TMKt" — lopHAHqecKm naBHEt ompHBaTt MeaB^y 

HOABOAHHMJI KaMHAMU GTOJlEHOBeHiif jno^efi y3Eit, 

npH3HaBaeMHfi o6oism CTopoHaim ^^S'PBaiep'b. Bee 
„npaETHqecEoe" yiitflbe bt* eohi;4 eohuobt* co- 
CTOHT'b b^ TOM-b, HTQ6hL BtpHO npe;i.yraAHBaTb 
npenflTCTBifl, M^inaH)iii.ifl ocyn^ecTBieniK) AaHHofi zjifin. 
A lopHAHqecEifl npHTflsaHia 3aHHTepecoBaHHHX'b npo- 
THBHaROB-b, no EpaftneS Mtpt y HaH6oji4e AtsTejib- 
Hux'b HapoAOB'b , cocTaBJiHK)!^ BajCHMmeo H3'b Ta- 
EHXT) npenfiTCTBifi. 

O^HHM^ cjiOBOMi, ydtffl^eH'b, TITO lopHcnpyAeH- 
i^in H 9E0H0MHqecEaa nayEa — 9to ab4 po^HHa ce- 
CTpH, — y HHXlb oji,Ha o6iii.afl Maib — HCTHna, h o^na 
c4)epa pa6oTH — aKB3Hb^ napo^a h qejOBt^ecTBa. 
EaxAaa H3'b HHX'b caMocToaTOJibHa B'b CBoeHi npHH- 
ipni, H HyaKjaeTca B-b conMcTBin jpyrofi TOJbEO 
AJifl npaBHJibHaro npoBeAOHifl aioro npHHii;Hna. Bes'b 
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9sofiouqecKoft nayKH, wpHcnpyx^^Hiiiui jerio aoxo- 
fftvb Kb Ttvb spaiHocTjUTb, orb KOTopHxi npex- 
ocTeperaDTb nocJiOBBipi: fiat justicia, pereat man- 
dus! Snmmam jus summa iojnria! Ho n> xpyrof 
CTopoHH 6jj^(drb Tasot se ^^a-iBmiBot oj^ocTopoH- 

HOCTbK) C^HTaTB IipaBO TOJLbRO CpOACTBOVb Kb XO- 

pomeMy yeTpoiCTsy napoxHaro x03flficTBa. ^EorAa 
nor£6flerb cnpaBeAJUiBOCTb, to neaa^'fcvB jnoAffn h 
XHTB Ha deHJi'b/ (Kant, Metaphysische Anfangs- 
griinde der Rechte^ehre, Cxp. 181). 

Bon no^eiiy & pesoHeHAy» mnsLTejum HsyqaTB 
saK'b npexHifl, He 6osbmiiL no oiSieiiy, ho 6oraTHA 
eoAepxanieHi xpyABi asTopa: cNegatiorum gestio> 
PoexoKi, 1855 roja, — ^OCS^ecTBeHHaH SKOHOMia 
h IOpHcnpyAeHD;ia", — 3 BHnycKa, Poctoki, 1857 
H 1858*), laKi H npeAJreaamifi TpyA-B,— Hsyqan 
CO Bciil'B BHHvaHieH'b, KOToparo ohh aoctoAhh. 

JIe8ni;nrcKifi YHnBepcnTerb, Mapxi 18f>2. 

3Bj[Bremc!b Fonzepi. 



T 

A *) Bet 9TH BHnyCKH H CI HHMII MeTBepTuS HSXaHH 

OABoS KHuri: Natiooalokonomic und Jurisprudenz, Poctoki. 
1859 roAfi* (IlepeeoAH.) 



nPEWyiOBIE ABTOPA. 



BviarocKaoHHUft iipieui* Kasoli BCTp'bTHjiH y mho- 
^THxi HOB cTanH noAi> aarJiaBieMi>: „0(}mecTBeHHaa 
dROHaiifl H H)pEcnpyAeHiiifl^\ uocjiysnji'B uoboaomi 
u dtmi> dmjsjMTb.' Bi hexi ii uoiiuTajicfl: 
1) CBflsaTb Bi OAHO u'bjioe HHCTHTyTU rpas- 
AancKaro npa^a, KOToptie hmIiot'l uMw ycTaaoB- 
^.lenie h iiOAA^psaHie npeA^a; 2) HafiTH bi o($me- 
CTBeHuolt' aKOHOmiH ry o6iQyir) MUCJib, ROTopoff cbm- 
3i)iBai0TCH Bi» OAHO cHCTeiaTiraecROe u'bjioe pnHCRoe 
AoroBopHOe npaBO h pflAi> HHCTHTyTOBi H'bMeuRaro 
. qacTHaro npaBa; 3) paaiflCHHTb ci uomou^hk) 06- 
u^ecTBeHHOfi 8B0H0MiH HlROTopufl iioHaTifl wb y^e- 
hIh Communio h noRaaaib CBaab, bi RaRofi 
cocTOflT'B MesAy co(k>fi inoria lapHAHqecRia nopMU, 
0CUSHOB6HHO TpaRTyema bi yq66HHRax'b rpa»AaH- 
CRaro npaBa 6e8i bcaroII CBasH h rA'b nonajnoj 
4) pacRpuTb lopHAHqecRia cpoACTBa, ROTopuH J/ivb- 



— xYin — 



roTb isfkJihX} ycTpaHHTb HenpoHSBOAHTejibHyid saipa- 
Ty KanHTajiOBi h patfo^HX'b CHj'b. HasoHeui, 5) a 
OTH'bTHj'b rb HHCTHTyTtr rpaxAaHCKaro opaBa, so- 
TopHA cjLifl^erb cqfliaTb npnifiMi peayjibTaTon 
HpaBCTBeHHaro qyBCTBa, h BOTopfeui noaTOny cocto- 

HTh TOJIbKO Bl ROCSeHHOfi CBil3H CI 06meCTBeHH0i( 

aKOHOMief . EpoHt Toro, ^to^m nosoHwrb ci tfojite 
BasHHMfl saMtiiaHijiHH KpHTHKH, MHt Rasajiocb He- 
otfxoAHiHM'b npeAnocJiaTb orqeTUBoe pacKpuTie npHH- 
UHnoB'b rpasAancRaro npaBa, a BM'bcT'b cb rbwb 
onpoBeprHyrb rjaBHtftmifl BOspazeHiA, KOTopua Ra- 
canTca CTOJibBO se HacToa^HX'b 3TR)aob'b, KaK'b h , 
npexAe H3AaHHux'b CTaxefi. 

Gchjikh; o6o3Haq6HHiui EOpoTKo: ^BunycKi'' ot- 
HocflTca noHirb CTaTbfliTb, BHmeAmflX'b noAi sa- 
rjiaBieH'b „0($ii^6CTBeHHaa BKonoMia h lOpHcnpy- 
ACHi^ia''. 

PocTOKi, Hoa6pB 1861 roAa. 

A B T o p rB. 



^eTupe c^e^H(^)H^ecKH - pasjiHqHHxi) SHaqenia. Bo- 
nepBHXTi, ecTB ocHOBaeie 6HTiH, HaanBaeHoe npn- 
qHHOfi; C'B-TaKHM'B SHa^emeM'B cjiobo „ocHOBaHie" 
flBMeTca B'h TOttt ayqat, KorAa H^erh pt% odt 
H3MtHeHiax'E Bt HeopraHHqecKofi npHpo^i,*. Bo 
BTopHxi, ecTB ocHOBaHie cymecTBOBania; — laKOBO 
snaqeHie cjOBa „ocflOBaflie'', Kora,a vijifiTb pt^b o6% 
OTEonieHijix'B wb npocTpancTBt h BpeMfiHH. Bi 
TpeTbHXT): ocHOBaHie no3HaHia, t. e. JiorHqecKoe 
ocHOBanie, — TaKOBO BHaqenie cjOBa ocHOBanie, KorAa 
HMtiOTca BT> BH^y OTBJieqeHHHfl noHflxifl h bkboa'^ 

S31> HBX'B OEOHqaxeJIbHLIX'B H B^pHUX'B yH03aMH)- 

qenifi. HaKOHeii.'b, Bt qeiBepiaxi), ocnoBame qejio- 
BtqecKaro ftiflcTBia, t. e., mothb'b. TaKHjat o6pa- 
SOM'L ecTB ocHOBauiii ())B3HqecKiH, HaTeMaTHqecKifl, 
aoraqecm h aTHqecKiji. 

K)pHAHqecKafl HopMa ' BuxoAHit its-b qeJiOBtqe- 
CKofi BOJiH, — BOJiH Hapo;i,a HjiB 3aK0H0AaTejia; la- 
KHMt o6pa30M'L, mpHAHqecKafl HopMa, a ciiAOBa- 
TejiBHO H npaBO, EaKt coBOKynHocTb AifiCTByroin.HX'B 
lopHAHqecKHX'b nopwcB , boj^xoaht'B hoai* noHflTie 
AMcTBia. ^pHfl^^^EH npaBa noaTOMy — tojilko 
Aahkbaptt>. Btioau. 1 



MOTHBU, T. e. niAE. Gji^AOBaTeJibHO, pacRpuBaTB 
npHHii;E[niii npaBa — 3HaqHTi pacKpHBaTL motebei 
EM nijLii saROHOAaTeM ejlsl Hapo^HoS bojih, 
BHCKasHBaio^eficfl bi o^nqnoirB npaB^. 9th n/bm 
MH aroHCTHqeckaro, mh HpaBCTBCHHaro CBOi- 
cTBa, n nocji^AHifl moxho o($03HaqHTL o^mfiwb Bnpa- 
aemem: „o(5mecTBeHHoe 6jiaro", „salns publica'^ 
nocj!* 9Toro MOJKGT'B BOKasaTbca, (JyATO npaBO 

AepXHTCfl TOIbRO Ha dTHqeCRHX'b OCHOBaHijIX'b. 

Ho npoTHBi dToro moxho CRa3aTb cjii^AyioH^ee. 

TocyAapcTBO oi^paayert opraHHSMi, hoao^hhS 
TOMy opraHH3My, RaRHMi ABJaeTCfl nejOB'b^ecRoe 
t4jio; cjiobo: „(|)H3iojiorifl*' rocyAapcTseHHaro iftja 
BOBce He MCTa^opa. Btot-b opraHH3M'b poxAaert 
saROHH, ROTopHe A*ficTByK)T'^ cb TaRofi ;Ke HeoTpa- 

3HH0fi He06X0AHH0CTbK), RaR'b H SaROHH npHpOAH H 

Cb AHRTaTopcRofi BJiacTbio TpetfyiOT-b npiocTaflOBie- 
nifl, HSMiHeHk h yHnqTOseniji nocTanoBJieHiji npa- 
Ba; cjiiAOBaxeJbHO, 3aR0H0AaTejib ne MoateTi bh6h- 
paTb MesAy A*^TejibHOCTbK) h ({e3AtficTBieM'b, — OH'b 
BHHyatAaeTCfl. Ho ecjiH na bojik) 3aK0H0AaTejiff 
AtftcTByert npHByaKAenie, to h lopHAHqecRaff nopia 
yae He MoateTi cqHiaTbca aRTomi A**CTBia; Ha 
nee, RaR'b h na H3M;&HeHiH B'b neopraHHMecRofi npH- 

pOA*, CJliAyCT'b CMOTptTb, RaR'b Ha coBepniHB- 
HieeCJI HBJieHie B'b od'beRTHBHOM'b Mip'fe, — jib- 

jienie, Roxopoe aojikho 6mb cBeAeno ne R'b moth- 
By, a R'b npH^HH'h. 9th npHqflHH H3yqaeT'b ano- 
HOMH^ecRaH HayRa, ROTopyio moxho nassaTb (t)H3io- 
jiorieft o6ni;ecTBeHHaro oprannsMa. 

9R0H0MHqeCRaa H30iIHp0BaHH0CTb OTAtJbHarO JIH- 

n;a h pa3A4jieHie TpyAa bi» o6mfici!h% — boti ab* 
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nepBOGTeneHHHfl npn^HHH, ki> KOTopsH'b cboahtca 
pisRoe, RopeHHoe pasjinqie npasa shshh Ras- 
Aaro Hapo;i;a; ei nepBUMi Hd'h STHX'b cocTOflHifi 
CBflsaHa rpy(5ocTi>, co btophmi — BOSBHineflie Ryjcb- 
TypH. Ha dTOWb ocHOBHsaeTca ptniaTejBHoe cxoa- 
CTBO ^) npasa Bt cpeAHCBtROBofi ansHH pHMCRaro h 
HtM^i(Karo napojia; — a OTCioja BOSMoacHOCTb npn- 
HflTifl pHMCRaro npaBa b'b TepiiaHiH. Jl^ajiie, h3'b 
nocTene'HHOCTH nepexoja oti oahopo cocToank Rt 
;i;pyroMy n nocieneHHO coBepmaioiitarocfl Aa^&HMmaro 
pasBHTia BTb paajtijieHiii Tpy^ar odMCMeTca, noqeny 
npHHflTie K)CTffHiaHOBCRaro npaBa nuio MeA^eHHO, t. e. 
noqeMy npHMtHenie nojioaseHift 9T0ro npaBa bi Tep- 

ManlE, n BULiCTi Cl> T^H^B 3HaR0MCTB0 Cl HHM'b 

coBepmajocb tojibro Majo- no-Ma jy. OTdo^a se 
o6MCHfleTCa, Aaji4e, ynnBepcaibHOCTb pnMCRaro 
npaBa, t. e., ydiaA^nie, qio rocTHHianoBCRoe npa- 
BO jiflmEO HaBcerAa ocTaBaibca ocHOBanieM'b 
npana Bcix'B coBpeMenHHX'B i^HBH^HSOBaH- 
EHXTi Hapo^OBi. OTCiOAa se o^iacEfleTCfl naRO- 
nei^'B, no^eiy wb nacTOfln^ee BpeMa loCTEHiaHOBCRoe 
npano yxe He^ocTaTO^HO, xotji bI cpepie B^Ra 
OHO AS'Baio H'6Mn;aM'B HencqepnaeMoe ((oraTCTBO lopn- 
jHqecRHXt nojioaseHifi; 9to noTOMy, ^to bi to BpeMa 
PepManiH e^e ne A^CTHrJia toS cxenepH pasBHiifl, 
Ha ROTopofi ocTanoBHJiocb BH3aHTi£cRoe npano ape- 



*) Htrb ccyn^ecTBeiraaro paajiHHUi nexiy phmcehmi h Hi- 
uenKKWb npaBOMi*'. Ho ecxt KopeHHoe paainnie Meamy xpee- 
nepHMCEHiTb H locTHHiaHOBCKHMib DpaBOMi, H cyiuecTBeHHoe 
cx OA CTBO ULev^Y cpeAHeBd^ROBUM'b npaBOH'b pHMCsaro h st- 
HeuKaro eapoAa. 



MBHl H)CTHHiaHa, TOFAa RaRl HOBUe HapoAH AftBHO 

yse ocTaBHjin 3a co(Sofi dry CTaAiio pasBRTifl. 

nraKl), RpOM'b HOTHBOBl, ^pHAH^eCKifl HOpMH 

ntprb H npn^HHu; atAOBaTeJiBHO, ecxb ho tojib- 
KO 3TiiqecRie, ho h (j|)H3iojiorHqecEie, t. e., asoHO* 
MHqecEie npBHi^HnH npaBa. Jmui daROHOAaTeJib 
He CTaneTi AO^HAaTbCii, noRa ero BHHyAHTb ri 
^ly HH6yAB Hanop'b OTHomeHifi; bo Bcer^a 6jjijm> 
npeAycMaTpHBaTb h A^jiaxb no co(ScTBeHHOi BOJii 
TO, ^TO paHO HJiii no3AHO CA^^JiaioT'B 3a Hero caMH 
o6cTOflTejn>CTBa ^. 06j[acTi> npHqHH'B wb npaB'b 
AaHHaro napo^a A'^jaeTCfl rbwb T'bcH'be, a otfjiacTb 

MOTHBOB'b GTaHOBHTCfl T'bH'B HlHpe, yMHifte H 

ocMOTpHTejibHte ero 3aK0H0AaTeJibCTB0. %o({u ycTpa- 
HHTb HeAopasyHtflk, mu aojishu npndaBHTb 3At€b 
eme cjitAyro^ee 3aM4qaHie. Bi> HeopraHHqecRoft npH- 
poA'b npHqHHU ABJienifi OTRpuBaiOTCn TOJibRO nyTen'b 
diHHpHqecRHirb, h BceraRH ukBA<^HHaA npHqHHa ne 
HMioT'b anoAHRTHqecROfi. BtpHOCTH. Hhoo A'^^0 
npnqHHu, BH3UBaK)]fl;iA nepeM'bHU wb lopHAHqecROM'b 
($HTy. KorAa ({^aRTHqecRia oTHomeHin posAaioT'b 

lOpHAHqCCRijI HOpMH, TO BCeTaRH, Bl CymHOCTH, 9T0 

pesyjibTaT-b A^^TejibHOCTH jiioAeft. Macca, ABHatHMaa 
aroHSMOMi, TpedyeTi a^hhoS lopnAoqecROH nopxu h 
AMcTByexi .hjih Ha 3aR0H0AaTejia, hjh co3AaeTi 
TaRyH) Hopmy nyTeirb o6HqHaro upana. Boti no- 

^eMy HU BTb COCTOflHiH OTRpHTb Cb anOAHKTHqeCEOft 

ToqHOCTbK) npHqHHU HBM'ibHeHiB npaB'b, HMeHHO, 
Moaen-b CA* JaTb 9to nyxeai TejieojioriH, qTO ho- 



' *) Pfc3Kiif npiiMtp-B npoTOBynoJioxHaro cjiynaa npe^CTa- 
asflexi BBe^eHle puucKaro npaua FepuaHiu. 



B03M03KHO Bt ofijacTH HscjiijOBaHill npHpoAH. Cno- 
Go6'b, KaRHifL, npH noMOii^H TejieojorBqecRBX'B co- 
o6paKeHifi, Moseit (Jhtb ^o6HTa to^hoctb vb H3- 
cjiiAOBaHiflxt H npafit, — dTon cnoco6'B a yKajty 
HH»e 

Jl^ajite, HtT'b coMfltHia, ^to B03HHKaioiu.ia 'hsi^ 
lopHflHqecKHx^ flopM-B npasa MoryTi) 6uTb npej- 

CTBBJiaeMH, H A*fiCTBHTeJlbHO npeACTaBJfllOTCfl KaK'b 

BejHqHHiii. TaEHMH BejiEi^HHaHH npeACTaBMH)Tca 
jura in re OTHOCHTejitHO nojiHofi co6cTBeHHOCTfl Ha 
AaBHyH) Bein^B, ^aJite, OTAtJibHHe cepBHTyiH, nanp. 
serv. actus, viae, itineris bo BsaHMBOM^ oTHOffleniH 
Apyrt Apyry. Ectb K)pH;i,HqecKifl HopMH, b^ ko- 
Topaxt' BHpaacaeTca 9to BsaBMHoe OTHomeHie npaBi, 
KaK'b BeJHqHH'b; aTir nopMH h po^HJiHCb mi> bos- 
sp'bHifl Ha upaBa, KaK'b na BciHqHHU, h cji'bAOBa- 
TejbHO, OHH He Moryi'b 6mb OTHeceHH hh K'b 061- 

eRTHBHOfi npH^HH'b, HH K'b HOTHBy 3aK0H0AaT6jrH, a 
JiBMIOTCH, KaKT> MnTeMaTHmKifl H606xo;i,HHOCTH, HO- 

HHTHHa caMH HO ce(>t, T. e. ocHOBania hxi 



') 3x^cb JcrKo MoaeTt B03HHKHyTb HeAopa3yMtHie, HHa- 
ne HeaantM'b 6hjio 6h u saM'tnaTb, hto ne oaho h to se 
roBopiiTb R03HHKHoueHiH, H3Hi^HeHiH H npeKpau^eHiH K)pH- 
AHHecKHXT* nojoxeHiu ft npaoi. HscjiiAOBaTb npH4HH£i bos- 
HHKHOBeBifl H BpcRpaiiieHiH npae-b ~ 8to He 6os!ie, icaK-b 
o(3pa3Hoe BupajceHie, npHud^aeHie saBoea npHHHHHOCTH, rac- 
noACTByioiKaro b'l peaubHofl npHpoAii, Kb Tasuirb uAeaib- 
HHMi iipeAveTaMi, KaKHH:: jiBjflKxrcii iipaBa. OcHoeaHifl, no 
KOTopuMb BoasHRaiorb H npeBpan^aioTCfl npasa, ne Hyacxa- 
lOTCfl BTi H3CJi']^;iOBaHin; stu ocHOBaHia tombo o6o3HaHeHhi vh 
E)pHjilu<iecKHx% HopHaxb. Ho 9T0 «no(ieMy> , HoscTb 6aTh 
npeAMexoMb HSCJiiAOBaHifl, Kor^a iijifivb pinb npoucxoxAe- 
HiH, uaMtueHiu u opeKpam^euin nocTanoBjieniri iipaua. 



HyaCHO HCKETB HH B-B UeM-B ApyrOMT), KKKb TOJIBEO 

BTb npHcymefi HaM^B a priori cnoco6HOCTH nosna- 
BaTb H otfcyxHBaTb OTHOmeHifl BejiaqHH'L . CiOAa 
npHHaAJexaT'L, nanp. nojioateHia: Qui habeat iter, 
non habet actum; in eo quod plus' sit, semper 
iuest et minus; nemo plus juris in alium trans- 
ferre potest, quam ipse habet; etc. CjiiAOBa- 
TejiLHO, ecTi> B'b npaB* h MaTeMaTnqecKie npHflii;H- 

HH. ECJIH BtpHO TO, ^TO nOHHMame BCflEOft HayKH 

CTaHOBHTCfl rjiy6ae, ecjiH paacMaTpHBaTb qacTH ea 
no 3aK0Hy oahopoahocth m cneuH^HqecKHxi) pasjiMqifi, 
TO H noHHMaHifl flayKH npasa nojiesHO bha*- 
MTB H3T) Hea MaTCMaTHiecKyjo cTopony h p^acMO- 

TptTB ee OTAtJIBHO. 

HaKOHen;!), em ropHAH^ecKiji nojioffieHia, koto- 
pM ao6htbi nyTeM-B jroriruecKaro BHBOAa hsT) Apy- 

THX-B lOpHAHqeCKHX'B HOJIOffieHifi. H3B4CTflHfl HOJIO- 

^iteHia npE[3HaK)TCfl lopHAHqecKHMH no jiorHHecKOMy 
ocHOBaHiK), MH, ^TO TO ace, lopHA^qecKia HopMH 
MoryTi JHMtTB cBoe ocHOBanie b^ (j)opMi namero mh- 
injieHiH, B^ npHcy^HX'B naMTb a priori saKonaxi 
MHinjieflia. KpHAHqecm HopMH, ocHOBaHHua na 
<|)H3iojiorHqecKHX'B, BTHqecEuxi) n naTeMaTuqecKHxi 



♦) Oni ocHOBHBaiOTCff he nenocpejiCTBeHHOMi bo3- 
sptHiH (intuition), E He HyatiaBDTca Bt J^eflyK^i^, Bt Ka- 
KOH HyjKAafiOTca ^opHJ^H9ecKifl noJiOKeeia, KOTopHfl ocho- 

BHBaiOTCfl Ha 3K0H0MH4eCKHX'B HJIH 3THMeCKHX'B npHHUHIiaXTi. 

Be* lopmH^ecKifl nojoacenia, pasBHTHa codcTBenno lopnc- 
npyACHiiijefi, cocToart ne hsi oahhx'b nojioxeniff,' ao6h- 
Tux'L nyTeM-b ;(eAyKi(iu, ho Hst noJOseniS HHiyuTHBHaro 
cBoficTBa. nocjiiAHaro He 6e^ei:'b bo BHHMaHie Teopia npii 113- 
cjiiAOBaniH npasa lopncTOBi. 



npnHi](Hnax'B, CTaHOBATCfl a^h jeofheh MaxepiajtOM'B, 
m% KOToparo nyTeM'b cpaBHeHia h yMosakjiiomift 
OHa AO^UBaeT'L A^Ji&HMmifl lopHAHqecRifl HopMR. 
9th ao(}hthjb[ nyTeMi) cHMorHSMOBt HopMH Ha 

CTOJIbKO HOBH, Ha CKOJILKO BHOCHTCfl BTi HJtffle CO- 

BHanie nyTeMt yMoaaoroqeHia; noTOMy qTO implicite 
MH SHajiH Hxi H npeac^^. OTiijiBHoe Hajioaeenie 

BCtXT) lOpHAHqeCKHXI) HOpMt, OCHOBHBaH)ni.HXCa Ha 
jeAyKUiH, HeB03M02EHO nOTOMy, ^TO qHCJIO Bcta 

K0M6HHaii,ifi cb jD^i^jibH) yM03aRJiK)^eHifl 6e3R0He^H0. 

TaKofi coBOKyflHOCTLK) AopHAH^ecKHX'L nojoffienifi, 
Bt KOTopofl pa3;i;toH0 h achq saiaiTHH bc* qe- 
Tupe 9jieMeHTa, npe^CTaBMeTCfl npaBO HacjitAOBaniH. 
Bet HOCTanoBJieHifl, HajipaBJienHM Ki'TOMy, ito^h 
CA^JiaTb HMyn^ecTBeHHHfi cyd'beKT'b lopH^Hqecra 6e3- 

CHepTHHM'b, HMilOT'b BKOHOMHqeQKOe OCHOBame; B03- 

spinie Ha hereditas, EaK'b na H;ijiocTb, buihjeo 
H3^ MaxeMaTHqecRaro ocHOBania; R'b nojiomEiRWb, 
EOTopHfl HMtDTi) jiorHiecRoe OCHOBame, othochtch 
nanpHM., npaBo na npsfpa^enie HacjEiACTBeHHOfi 
AOm; a npaBO HacjitAOBaHiji BOo6^e Aep»HTCH 
Ha 9THqecR0M'b ooHOBaniH. Ho h bi Apyrflxi hh- 
CTHTyTax-B OTqexjiHBO H onpeAiJieHHO OTJiHqaroTCH 
OAHH'b 0TT> Apyraro 9th qexMpe sjieMeHxa. SL yRa»y, 
HanpHM., xoTb Ha yqeHie o ceJibCRHX'b cepBHTyiaxi. 
EoHflTie od'b 9T0M'b jjflCTHTyTi npana ^epasHTca na 
9R0H0MHqecR0M'b ocHOBamH; BHBe^eHHHfl ae OTCioja 
lopHAHqecRiH nojioaKenia HmtioT'b jiornqecRoe ocHona- 
Hie. nojioaKeme, Hanp.: Wb rto HM'feeT'b servitus 
viae, HMieTi s. itineris — 9to naqajio ji;epaKHTca 
Ha iiaTeMaTHqecROM'b ocBOBaHin. HaROHen;!), nojoae- 
nia, qTO iipH ycTanoBJieHiH cepBHTyia 6epeTca bo 
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BHHMaHie n HeBspaseHHoe npflMO HHime ycTaHOBMio- 

maro MTO npH ocymecTBwiemH cepBHTyxa He 
\ AaeTca cy^e^HOfi cmh ®) OAHOfi inHKaH4 co CTopoHn 

Dominu>,\qTO OKasHBaeTi BJiiaHie ') nojioaeme: 
1 Pacta sunt servanda, — Bce . axo A^paHTca jaa 
I dimetmwb ocHOBaHiE. 

TjiaBHaa Macca K)pBAK9ecR£[X'B Hopm mt^n 

BTH^ecKia ocHOBaaia, cjit^OBaTejibHO bhxoahtt> m^b 

MOTHBOB'B. 9tH MOTHBU ABOHKarO pO^a, eCJin H6 

6paTb B'B pacMeTi ^hcto aroncTHqecKBX'b mothbob'b* 
BonepBHX'B: BaKOHo^aTejiB saMiqaeTi) bi> rocyAap- 
CTBeHHOM'b opraHHSMi 3JI0, npecjitAycT'L ero npn- 
qany h mjifiien aaKOH'b, HMtoin.ifi u.ijibK) — ycTpa- 
HHTB H npnqnHy n neS caMoe sjio. HayEa 9Ta, 
KOTopaa pasoM'b cjiyffiHT'B naTOJiorieB, Tepaniefi h 
AiaieTHKoS o^mecTBeHHaro opraflHsma, ecTb uojiHTaqe- 
CKaa aEOHOMia. SaEOHOAaTejiio ona a^^t^ BoaHOSKHOCTb 
3aMtTHTfc BuxoAain.ee napyay 310, OTEpHBaett ero 
npHqany h narJiaAHO yEasHaaeTi cnoco(5Hs Et ero 
ycTpaaeHiH). ^'I^h'b Menbine 3aE0H0AaTejik 3HaE0Hi> 
ci 9T0i nayEOfi, Tiwb sipH'&e nonaAeT'L owb bo 
BjacTB CA'bnaro cjiyqaa, t^H'b tfesnopaAoqa'l^e e 
6e3n;'6jiBHte CyAeTi ero ^taTejibHOCTb. Bot'b bi qieMi 



L. 13. pr. D. d. serv. praed. ru^ticorum. (8.3): ~ Si in 
contrahenda serritute aliud actum erit, doli mali exceptio erit 
necessaria. 1 

•) Bhjo 6h HHCTofi niHKaHoS CO cTopOHH N Dominus 3a- 
npcTHTb TOMy, KTO HMieTt Ha ero ynaciOKi serv. viae, lac- 
EaTb 9ToS via KaMHs n ^epeuo. 

') L. 11. eod. — Benignius dicetur, eos, qui cesserunt, ve- 
tare uti cesso jure non posse. 

I 

I 



dojTBffleft qacTBio coAepaaHie HCTopia npasa ®). 3a- 
KOHOAarejib He yraAUBaeT'B npnqHHu 3j[a hm bu- 
6iipaeTi HeetpHoe cpeACieo noco^HTb 64^-6; ysHaBnm 

Bd% OHHTa CBOD OfflH^Ky, OWb JLfifiT'h BT> CBOHXt 

nonHTKaxi ^aJPho h jijajite, jtijiaeTi ;i;o6aB:ieHifl h 
mwhmEiK^ noKa HaKOHeii;'B safKOHi nojiyqHi'B Ha^- 
jieffiamyio CTeneHb nojiHOTfj. ^acTO y PirjuiflH'E la- 
Kifl npo^H jr.tjiajiHCb bx leueflie ii;4jiHX'b CTOJitTifi. 
^HOTO HarMAHOe npe^CTaBjieHie o6i> diowh a flfiji'h 
BT> HCTopHqecKOMT) pasBHTin negotiorura gestio. 
nocji4 9Toro Ka2K;i;Ht noHMeTt, ^to npH noMoin,H 
aKOHOMHqeCKOit nayKH MoacHO h Hao6opoTi> — noAaH- 
Euwb lopHAB^^CKHM'B Hop»aM'b, HaopHM. pHJueRaro 
npasa, moikho pacKpuTb h caHHe uothbu mn u^^m. 
BfJCKasaHO coMHinie Bt nenorptrnHMOCTH peayjbTa- 
tobT) TaKofi onepai^iir, bi anoAHKTHqecKofi Bip- 
HOCTH pacKpHTHX'L dTm^b nyTeMi npHHii;HiiOB'b; bh- 
CKasaaa TaiUKe doa^Hb, (5y;i.T0 BiaEt npaso OTAaeTca 
Bi odjiacTb npoi!3BOJia. H coMHtHie h cipaxt TyTt 
HeocHOBaTeJibHbi, ho ohh noHATHU, noTOMy ^to h 
coMfliBaBfflieca h TpycHBmie caMH ne SHaron bi 
Hem jijio. »Nihil certe aeque facit hominem 
raulta suspicari, ac parum scire*. S, yKaacy 
BOSMoacHO HarJiHAflte, KaK'b nocTynaio h'b tomi cjy- 
qat, Korfta Hyano OTKpHTb mothbi mh i^ijib (ratio) 



») Co^Jiepaaeie HCTopia npaea HanoJHaioTi: 1) HSMtHe- 
Hie (t^aKTH'iecKHX'B OTHomemj!, KOTopoe BUSueaeT'L sa co6ojf 
pa3BHTie npaea, h noTOMy HCTopifl npasa oxpaasaerb «b ce- 
6i n k'CTopiH) ({[)aRTnqecRHX'b oTHonieaifi; 2) nepBOHanajibHoe 
Ba6iysAeHis saKOHOAaTeJifl, n b% btostb OTHomeHin ncTopia 
npaBa ecTB BMicxt ci t^mb HCTopui saKOHOAaTejibHoS 6j[h- 
opyKOCTH H nyTaani^ii. 
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flaHHOft lOpH^HqeCKOfl HOpMH. S. BHA^JiaK) lOpHAH- 

mKyio HopMy, HrHopnpyH) ee, h noTOM'b, npn 
noMomir aKOuoMiiqefKaro coofipaatema, paacMaTpHBaio, 
KaKiji HeBHro;i;H 663^ 9T0fi Hopmu MoryTi bhSte 
o^mecTBeHHaro opraHHBua. 9th neBHroAH bi 
^ojibmHEOTBt cjiyqaes^ CKasHBaioTca cpaay, h Bcer^a 

CB anO.'^HKTHqeCKOS BtpHOCThlO. Ho BMtCTi C^L 9TBM^, 

fl, spaqHTi), nafflej'B h i^ijib mh ratio lopHAHqe- 
CKOfi HopMH. IIpo6HHfi KaMeHb TyTt — cooacie oir 
npoTHBoptqie flpyrHXi lopnji.HqecKHX'L nopM^b cb naft- 
AeHHHM'B ratio. Ecih ace He 0Ra3HBaeTC£ eekb,kv[xt> 
HeBHroAHbix'B nocjii^GTBift, cjitAOBaTeJibHo AanHaa 
HopMa MoateTi* ^htb BaqepKHyia des'b BcaKaro Bpe- 

Aa, — TO SHaqHTt, TaKOfi flOpMH HtTt HHKaKoro 

ocflOBanifl. TaKOBO, nanp., nocTaHOBJieHie, qTO am 
jMCTBHTeibHOCTH flOMafflHHXTb 3aBtiii,aHift HyatHO He 
MeHbine 7 CBHAtTeiefi. A ecjiH OKasHBaeTca, qTO 
ynHMToateme jaHHOfi HopMH jaate BHro;i;HO, KaK-b 
9T0, Hanp., MoatHO CEa3aTb no noBOji,y saKonoB-b o 
pocTt, lex Anastasiana, o nocTanoBJieHiflX'b ot- 
HOCHTejibHO laesio enormis; to, snaqHT'b, TaKaa 
HopMa — contra rationem h ne saqtM'b pasHCKH- 
BaTb HaMtpenia, t. e. safijiyacAeHie ^ saKOHOAaTeM. 
SI cjii;i,OBaTej[bno fltjiaro Toate, ^to h (|)33iojior'b, 



®) Bi laKHxx ciy^aflX'B, oAnaxoae, ho Bcer;^a jif^o cbo- 
AHTca Kb o^HOMy 3a6jiyaAeHiH): 6e3nojie3Haa mh BpoAHaa 
iDpH^cHyecKaa HopMa MoaerB 6HTb ncTopHHecKHM'b o6jiomkom'B, 
MoaeT'B Aepaaibca 6iaroAapfl npHBrnHKi, cna^K*, 6e3Ai2- 
CTBiK). EcjiH AOKasaHa CeanoJiesHOCTB njiH Bpe^HOCTb lopH^H* 
qeCKoS HopMH, TO nojiesHO ipaaiflCHHTb ee h HCTopiHecKH, 
noTOMy HTO nepsoe AOKasaiejibCTBo CTaneTi jocjii aioro eme 
yGiAHTejBflte. 



KOTopoiy HyxHO 3HaTi>, KaROBO 3HaqeHie nsB'bcTHaro 
HepBa B^ lejiOBiqecKOM'B opraHirsMi; — (J)H3iojior'B 
OTptsHBaeT'B HepBi, H ecjiH OKaateicff, qTO y an- 
BOTHaro H'hT'L BKyca, hjih oiii,ymeHia bi HSBtcTHoS 
^acTH Tijia, MH ace uoxepaHa cnoco6HOCTB fl,BHraTB 
H3b4cthhm'b qjenoMt; to hhkto He'cTaneTt comh*- 
BaTBca, qTO (J)H3iojior'b ct anoAHKTBqecKofi Btp- 
HOCTBH) MOxeT'b yRasaTb Ha 3HaqeHie nepBa. t&CHte 
qim rfli HH6yAi) a yKa3aji'L BaAe»HOCTi> 9Tofi one- 
paitiH B'L MoeS MOHorpa(J)ii[ negotiorum gestio, r^* 
yEa3aHHHM'b uyTeMx npocTO h JierKO pacKpHT'L npHH- 
iviwb 9Toro HflCTHTyTa. BnocjrbACTBiH a nameji'b, 
qTO HoS npHHii.^n'L Haxo^HT'L no;i,TBepsA6Hie h b'& 
HHCTHTyitiflxi) H)cTBHiaHa, a bto ho Majioe yTtmenie 
AJifl Tixi, Koro pa lyeT'B Kaasaa n;HTaTa Cor- 
pus juris. Be3T> yKasaHHarp MeTOfl,a BOo6n^e ne- 
B03MoaHo flCTopBqecRoe pasBHTie EaEoS 6r to he 
61AJ10 K)pHAnqecEO& HopMEJ, ecjEH He cqHTaTb HCTopieS 
(5e3CBa3HH8, cyxofi arrperaTt xpoHOJornqecEH CBasaH- 

HMX-B MeKAy C06ofi (t)aETOB'b ^^). OqeBH^HO, 8E0H0- 

MHqecEaa naysa ne tojibeo cjiyacHTt kt> TOMy, qTo6H 
pacBpuBaTL npnqHHH lopHAHqecBHX'b nopM'BHiopH- 
AHqecEHXT» OTHomeHifi; ho h caHue mothbh 3aE0H0- 



y-KaaaHHiiS sjijkch npiewi ecib iiSBibcTHHff onHTHiiff 
ifeT')Ai> BdKOHa, B'L npfiM'i^HeHiH ki* lopHcnpyAeHmH. C'b 
dTiiMi ((iOpMaJiBHHM'b npieHOHi, HM'i^iomHM'b CBOH npasHJia, 
He AOJiSHO cMimuBaTb upocTo^f HaiypajHsauiH, t. e. 
Kor^a po3iiCKHBaK)T% ratio legis npn iiomoiuh TaKi> Haausae- 
Maro sApaBaro cMucjia, dio cM'bmeHie y6HJio BCflKoe ao- 
Btpie Ki> HSCJi'i^AOBaniflM'B ratio lopHAH^ecEHX-b HopM'B. H3- 
B:]&CTHoe Aijo, BUBOAU <3ApaBaro cMacjia> hhcto cy6'LeKTHB- 
Hu, cjit^oBaTejibHO HeuaAesHu. 
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PfiUM, cJitAOBarejibHo h aTHqecsafl CTopoea npaBa 

KOpenHTCfl HapOAHOMl XOSflfiCTBt. Bcb MOTHBU 

3aK(>flo;i,aTej[H, o KOTopbix'B mjifiTb ^ji:hch p'bMb, hmIi- 
mi Ty oco6eHHOCTb, mto buxoaa h m'b qyBCTBa 
3aK0H0AaTeiiH, HH'i^fl n^Ahfo o6mfie 6jaro, ohbaM- 
CTByH)TT> He npflMO, a Mpeai nocpcACTBO paayMa. 
*.3aR0H'b poac^aeTca i];ijiecoo6pa3HO. Ho bo 

BTOpUX'b, eCTb K>pHAHqeCRifl HOpMU, KOTOpHJ! flBJIH- 

MTca HenocpejcTBeHHHM'b peayjibTaTOMt mo- 
THBa, cyTb npflMoe BSJiiflHie 4)Hj[aHTpoaHqecRaro 
qyBCTBa. Cio^a npHHaAJieataiT), nanp., cooCpaxeme 
AtxcKaro Boapacia, MajiojitTCTBa, minor aetas, co- 
o(5pa3KeHie 6ojt3Hefi, noBpeKAenig, coo6paaeHie 
HOCTK, ecTecTB6HHaro Ji^rROMEicjiiH xeHiii,HHH, coo6pa- 
aKenifl HeAOCTaToqflOCTH o(5pa30BaHia , dojitSHeneoft 
' CTpacTH R'b MOTOBCTBy, coo(5paxeHiH aatfjiyasAeflifl npn 
iopB^HqecRKX'b CA'bMax'b, ji^me HesHaHifl aaROHa, 
CK)Aa m npnHa^JiexHT^b Becb HHCTHTyTi oneRH h 
noneqHTejibCTBa, 3aROHHoe paa^-hjieHie nacjitACTBa 
no upeAJaraeMofi voluntas saBtmaTeja. Oco^uft 
RMCCb OTHOcamHxcH R'b BTofi RaTeropiH lopHAHqe- 

CRHXT) HOpMl COCTaBJIfllOT'b T* nO.lOateHiff, B'b ROTO- 

puxi BucRasEiBaeTCfl npHSHame h coo6paxeHie 
qyBCTB'b OTb npHpoAH npifcymHxi Raac^OMy 
qejoBtRy^ B'b (Jojibinefi hjih MeHbmefi cieneHH, — 
HopMU, HMtiomia ' A'fejibH) ycTpaflHTb HapymeHie la- 
RHX'b qyBCTB'b. GK)Aa npHnaAJexaT'b: OTHtHa jijaLfe- 
Hifl 3a He6j[aroAapHoeTb; saROHOAaTejibHHfl nocTaHO- 
Bjenifl res sacrae, sanctae h religicsae, H'fe- 



Hiicio If cBoilcTBo Hxx HsyqaeT'b ncHxoiorifl. CpaeH. 
HBXc: Btk)Ai» V. 



KOTopQH ocHOBaHifl E'b ycTpaHemK) OTb Hacji^AOBa- . 
Hifl; npaBHio: Pacta sunt servanda, h nojioxeHie: 
is natara debet ^ cujus fidem secuti sumus, Ha* 
KH'aaHie 3a nociiraTeJibCTBO Ha necTb n actio inju- 
riarum BCJiiACTBie ocKop6jieflifl qyBCTBa cotfcTBea- 
Haro AOCTOHHCTBa. HpaBCTBeHHue npHHi^Hnii, Jiesa- 
n^ie B'B ocHOBi Taaiix'b lopHAifMecKHX'B HopMi, SHaeT'B ' 
RaxAui, H }i,M HXi pacKpuTifl fie uyxHO HHRaRoft 
BcnoMoraTejibHofi nayKH. — Htra DpHAiqecKHXi 
HopMi, ROTopufl 6hL npH3HaBaJi)i ecTecTBeHHue hh- 
CTHHRTH qejioBtRa, noTOMy mto npaBO nojioaRH- 

TeJIbHO H OTHOCHTeJIbHO npHpoAH Bes^t A*3CTByeT'b 

orpaHHqeTejbHO. HtT'B HHRaRoro npasa Ha ^paRi, 
a ecTb TOJLbKO iDpHAH^ecRoe orpaHHqeHie 6paRa^ 

HOHOraMieS a H3Bi6THUHH 4)0pHaMH; H'l^T'b HHRaROrO 

npana Ha T'b A^ficTBifl, R'b ROTopuM'b notfyac^aeT'b 
Jiio^OBb poAHTejieft r^ A*TflM'b, a ecTb TOJbRO ct*- 
CHenie npHpoAU h bi» aTOX'b OTHomeniH; H'bT'b hh- 
RaRoro npaBa Ha caMOsan^Hn^eHie, h TOJibRO lopn- 
AHqecRoe orpanHqeHie npoiiBJieHiH 9Toro ecTecTBeu- 
Haro HHCTHHRTa. Fa* Aaeicfl npocTop'b npapoAt, 
TaM-b He MoateT'b 6HTb h noMHHy o npaB*. Ho ecTb 
lopHAHqecRafl sam.HTa npoTHB'b a&<^i>hMidhxx orpa- 
HHqenifi, HAyn^wx'b co CTopoHH Apyrax'b ^^). noAo6- 
HUfl orpaBBqeniif npHpoAu co CTopoHU npana h Ta- 
Rafl 3an],HTa npoTHBi AaJibBiSoiiixi> npofl3BOJibHBixi 
orpaHHqeHii BcerAa nLwbm^ dTimecRoe ocHOBanie; 

AifiCTBHTeJIbHO m JeSHTb B-b HRXl HpaBCTBOHHaa 

imuhj 9T0 BHAHO caMo co6oh; a ecjiH npH axox'b, 
ecTb en^e HHCjb aRonoMHqecRafl, sto moxho y3HaTb 
nyTBM'b yRasaHHaro BHnie npieMa. 

Ilanp. iuterdict. de liberis exhibendis et ducendis. 
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HopHH npaBa Bootfn^e, a cjL'bAOBaTejiLHO h HopvH 
rpaxj(aHCKaro npaBa, ocHOBmanTCfl orqacTH aa 9K0^- 
HOMHqecKHXi, MacTBD Ha aTneeKHxi, orqaeTH na 
MaTeHaTHqecRHXi , OT^a^TH xe Ha jorHqecsHX'b 
npHHi^HDax'b; TaKHi'B o^pasoM'B HaTepiazi* npaBa 
cocTaBMen qeinpe rpynnH, Edi> kohxi TpH nep- 
BHfl coBepmenno pa3HopoAHaro xapaKTepa, h hoto- 
My HHKaKi ne MoryrB 6mh noABe^eflH hoa'b ojhh'b 
o6js^\6 npHHi^in'B. TaRHM'B o^padOHi, wbvb CHCTeHH 
rpaxA^HCEaro npana b'b chhcj^ Bmofji hsi o;i;Horo 
npHHaHna; apxHTeRTOHHqecKafl nocTpofiRa seero rpas- 
AancKaro npaBa bi TaKOM'B po^t, ^To6u kslxh^a 
OTA'&JibHafl qacTB npoHHKajia 6U nacRBOSb Apyroft 
qacTH, Tasafl nocrpoiRa HeB03H0XHa. GHCTeMa rpas- 
j^ancRaro npana noxexi ^htb nocrpoena He HHaqe, 
RaRi npHHflBniH sa ocnoBaHie ojifiwh im> jRasaH- 
HHXT> lipHfln;HnoBi; coBORynHOCTb Bctxi Hopirb,o6Mc- 
HfleHHxi offlEWh ^dsimwb npEHiiHnoM'b, jiflAxsLO pa3- 
CMaTppBaTB RaRi> pjaBHoe coAepaRanie, RaR'B eTBOJi, 
H npHBfl3aTB yxe r'b dTOMy CTBOJiy ocTajBHOfi na- 
Tepiajii, RaRi hoxho ecTecTBenEte h craiieTpHq- 
H^e. Qpn dTOWb BOSHHRaiOT'b A^a Bonpoca: 

1) KoTopHfi Edi> qeTHpexT) npHHii;HnoB'B 
cjitAyeTi npHHflTb 3a ocHOBanie? IIpexAe Bce- 
ro mKbMencK MaTOMaTflqecRas CTopoHa; qncjo no- 
Jioxenifi, BHTeRaDui.nx'B nsi Hea, cpaBHHTejLHO 
cJiHmROH'B Hajo jifiSL Toro, qrodn ona Horja ciaTK 
ocHOBaHiem cHcieMH. TaRxe Toqno ne toahtch h 
korHqecRan CTopona; noTOMy qio jiorHRa caMa no 
ee6'& ne pflj^n HHRaRHX'B iDpnAnqecRHX'b nojioxeHiS, 
a CRop'be Ha6irpaeT'B cboS MaTepiaji'b Edi, Tpex'L 
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ApyrHxt rpynn's; BnyTpir otfjiacTH sthxi rpynnt 
ABHmyTCfl en noHHTk, cyasA^nia h yMoaaEJimeHia. 
TaKHM'L o^paaoM'B jja ocHOBaHia cHCTeMU ocTaeica 
TOMRO qacTb dEOHoxEqecKaa, h qacTb, Aepsan^aaca 
Ha HpaBCTBeHHUxt npHHTi;Hnax'b. BH^op-B Mea^y 
HHMH HeTpyACHi, noTOMy qTO lopHAHqecKHXt nojio- 
aenifi ^hcto 9TH^ecKaro CBOficTBa ropasAO Meabme, 
n^wb nojioseHiS dEOHOHHqecKaro xapaRTepa. 

2) EaKHMi) o($pa30H'L Cb rjiaBHOfi rpynnofi 
CBaaaTb Apyria rpynna? HpeatA© Bcero, — mto 
RacaeTca ^acTn, ocHOBHBaioiii,efiGa na npHHii;Hnax'b 

HpaBCTBeHHOCTH, TO nyHKT'B COHpHKOCHOBeHia H CBaSH 

ea e'B 9ROfiOMHqecRnMT» npHHii;EnoH'b yse BF^'bH'B HS'b 
cJi'&Ayioin.aro coodpaxenia: cb HapoAHHM'b 6oraT- 
CTBOM'b noAHHMaeTca Kyjibxypa (rymaHHOCTb), h b'b 
TaKofi ate .Mipt HcqeaaeT'b rpy(5ocTb. IIoaTOMy mo- 
pajLb yace caMa no ce6'& Haxo^HTca b'b T'bcHOM'b 
OTHomeHiH K^ Hapo;^HOMy xosaficTBy. CjitAOBaTeib- 

HO, He 6UJL0 6u HHCROJIbEO CTpaHHHMX npHXEOMl, 

ecjiH 6u HdJiOffienie oaBHOfi maccn rpaisA^HCEaro 
npana coo6pa3Ho ci» asonoMHqecEHHH npHHi];iinaHH, 
3aEaHqHBaj[0Cb TaEofi oaBofi: ^BJiianie EyjibTypn 
Ha pasBHTie npasa" ^^). Ho EpoM* Toro E^mno 
enie saMtTHTb, ^to rop^pqecEia HopMH, EaEi h 
lopHAHqecEie HHCTHTyiH, BHTeEaron^ie mi> npaB- 
CTBeflHOCTH, oqeHb ECTatH MoryTi 6hLTh Hcnpo(5o- 
BaHU H cb dEOHOMHqecEoK ToqEH 3p'bHia; TaE'b 
qio A^HHaa H)pHji:HqecEaa HopHa HOxeT^b aBHTbca 
He TOJEbEO MOpaJIbHOfi, HO E H.'&jiecoo^pasHofi, H Ha- 
o6opoT'b: BHXOAflHi.aa hs'b HpaBCTBennaro npHHi];Hna 



Cm. HHace: Bttoi V. 



lopHAHqecKafl Hopxa xoxerb osadaTbeji desiiiJibHOia 
H Bpejo^HOK) salas publica, nanp., nocTaHOSJie- 
Bie Inesio enormis, saKOHu o npoi^eHTax'b, Lex 
Anastasiana. Botb no^eaiy niTb HHRaKoS HaAo6- 
HOCTH c66HpaTi> Oflfij TJiaBy Tj qacTB rpaafl,aH- 
CKaro npaBa, KOTopaa BUxeKaerb hsi Hawaii HpaB- 
CTBeHHOCTH; OHa HOxex'B duTB pa3copTHpoBaHa no 
OTA'&JiBHHH'B HicTan. HaTeMaTHqecKaA qacTB Tas- 

S6 AOJISna ^HTB BSHTa bo BHHHaHie. Hi^KOTOpHfl 

nojiosenifi aToB rpynnu Heo6xoAHMO aojuh 
nojjHHTk ce($i MicTO. Haup., nojuoxeaiji o j^^mo- 
CTH npafii B'B cjiyqa'b societas h coinmunio; 
Apyria m nojoxenia BHacHHH)Tca njnwb accouia- 
i^iH HAeK. JIornqecKafl qacTB pasyMteTca caiia eo- 
^oS, noTOxy qio oea saRjiioqaeTi bi cetft tojibro 
BUBOAU, BBiTeRaioii^ie H3'b Tofi H.1H Apyi*oS H3l 
npeiKHflx'B qacTeft. 

BucKadaBiuof MH'bHie, mo JiornqecRafl qacTB rpas- 
AaflCRaro upasa, t. e., qacTb, ocHOBaHfiak na oa- 
AHXi TOJibRO jiorHqecRBX'b BUBOAaxi Hd'b 6ojiie 
o6mflx^ lopHAHqecRHX'b nojioateHifl, ne MoateTi cjiy- 
atHTb ocHOBaHieMCb mb ctbojiomi cHCTeMW, paay- 
MteTCfl a He xoqy 9thmi CRaaaib, 6yAT0 npH no- 
CTpoeniH cHcieMH cb Toft hjih Apyrofi mRH 3pt- 
Hia, Mu MOxeM'b o(!oSjiTHCb 6es^ jiofhrb. 

TO-IbRO y aCHBOTHHX'b TBOpqeCRifl HSCTBflRT'b B03- 

HarpaatAaBT'b pasyM'b ^^). Ho mu MoateM'b cTpoHTb 
CHCTeMu H6 HHaqe, RaRi* nps nonou^H 3aR0H0B'b 



") IIocTpoifKii KanaicKaro 6o6pa, TKann navKOB'L, Hopa 
]iiypaBi>hAoui>, cotu mcji-b ii Bct irnHbii retaAU, — pee aio 
CHCTeiiii, nocxpoeuuufl 6e3'b yiaciia pa3yiia. 
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Hamero MuinjieHifl, t. e. npH noiioiii,H cpaBH6^ia h 
yMoaaMioqeHia ^^). "9to6h nocTpoHTB cqcTemy m ci 

BROHOMH^eCKOfi TO^EH Bp^HijI, Mil 606 TAEH A0J2BH^ 

OTBjieEaTL noHflTifl ns'b Hajmqnux'B ¥>i^E}ijsjiQCKSLTb 
nojioxeHifi, coej(HHflTi) 8th noHaTia b-l cya;i,eHia, 
BHBOAHTb mT> nocjitAHHX'L AajbHMfflk yMOsaKJiio- 
qcHifl, H Haotfopot'b, noHHTia h cyaAeHW HyxHO 
Kj[accH(|)Hii;HpoBaTb no genus n species. H npn aKO- 
HOMHqecKoft ToqKt aptflia mh ^ojikhjm hs'l OT^tjib- 
HHx^ iopH;i;HqecKHX'B nojioKeHifi OTBjreEaTb nonaTia 
OT^tjibHHX'b lopEAHqecEHX'b OTHomeHift E npaBT). Ho 
MH onpeAtJiaeM^b n pacnpeA^jaeMi 8th nokaTia ne 
no o^HOMy TOJibEO nx'b coAepacamio, no m no nx'b 
^tJIH; nsBtcTHyH) rpynny lopHAHqecEHX'b nojoaenifi 
mu Ha3UBaeM'b lopnAHqecEHMi) EHCTHTyTOMX He np- 
TOMy, qTO y EHX-b o6ntee (|)aETffqecEoe npeAnoJOKO- 
nie, HO noTOMy ^to ohh CBaaHsaiOTca oAHofi h Toff 
xe HapoAHO-xoaaficTBeHHoft nitjibio. lOpHAHqecEie 
ate HHCTHTyTH pacnpeAtJaiOTca oahh^ 3a ApymM-b 
no (Jojite otfn^HM'b n cnen;iaj[bHKM'b JiihMWh ^^). A 
ecjiE TaEi, TO HaniH jMOsaEJiioqeHia — ho ^hcto 
aHajHTsqecEia, t. e., ne oaho tojibeo paBJiosseHie 
npocTHxi nojioaenifi, — HtTX, bi ocHOBanin nx'b 
JieffiHT'b lit Jib; H HaodopoT'b: MHoria lopHAH^^CEia 



*'^) npH BceM'L TOM'S, SHa^HTejTbHas ji;oia AiaTejbHocTH 
vb dTOWb OTHOineHiH npHHa^jeacHTi h TBopnecKOMy hhcthhk- 
Ty, jexanieiiy b-b xhbothoS npnpoAd^ neJiowbiseL, O^Ha CHJia 
yMa He ci-fejiaerb eme soa^hmi, h bt. HayK* oua He cA^JaeTt 

CHCXeMaTHKOMX. 

To, ^.T0 AO CHxt nopi nasHBajiocB ropHAH^ecKHMH 

EHCTHTyxaMH, flpaBHlbHie HaailBaTB <MUeMOHHieCKHMH BH- 
CTHl7TaMH>. 

^AHKBAPTb. BtIO^PI. . 2 
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HopHU coeAHHfliOTCfl MezAy ca($oi He noroiiy, ^to 

BHpaXeHH pi OAHOfi HOpM^, EpaTKO nOBTOpflUII^eS 

Hxi o6m/de tcOAepaanie, — Htxi, ohh coeftHMioTea 
MexAy eotfofi noTOHy, qTO b'b cnei^iajBHiix'B u/b- 

JflXl RaSAGft lOpHAHqeCROS HOpMH OTKpUBaeTCfl 

H^h dojiie otfrnnpHaA hjut 6ojii6 otfn^afl. — Ufijih 
Hapo;i;Haro xo3flfiCTBa — bo3moxho 6oju>inee ysejinqe- 
Hie Tax's HasHBaeiuixi MaTepiajiBHHxi, t. e. wk- 
HOBuxi 6j[arB, a c% ehmh h yBejEqenie BCbxx 
ocrajibHHX'L, KOTopHfl '6oji4e hjih Mente o6ycjiOBJie- 
HK o^jiaAameM'B nepBKxii; n^kJh axa saTlM'b eciB 
cnpaBeAJHBoe pacnpejcbJieHie dTHX'b dliar'b neac;^ 
npon3BOAfliii;HMi> HacejEenieM'B n pasyimoe nojibdOBa- 
Hie 9THMH (5jiaraMH. JI^jisi AOCTHxeflia TaKofi bcjih- 
Kofi H o({mefi i^tjiH cymecTByeTi MHoaecTBO yqpex- 
AeHii; oahumi iiLdT> hhx'b asjifleTCfl npaso, HMeHHO 
rpaxA^HCKoe npano. dia. o6jb,m nijih pacna^aeTCfl 
Ha MHOsecTBO noAqHfleHHux'B, Men'be BasHHX'B i^b- 
jieS, K% qeMy onaTb cjiyKaxt OTAt.ibHHfl lopHAHqe- 

m& HOpMK, EOTOpbIJi HOXHO HaSBaTb lopnAHqecKHiH 

HHCTHTyTanH. JI^M AOCTHsenifl Tofi X6 o6mefi irbjiH 
. cyffl,ecTByeTi ^;ajite MHoatecTBO fltfiCTBiii, KOTopaa, 
tfyAyw onpeAtJieHH lopHAHqecKH, nasuBaiaTca lopK- 
AHqecMMH A*ScTBijiMH. . EoHflTie o6'b HHCTHTyrax'b 
H ^McTBiaxTb flaeT'b nojiHTHqecKaa 9K0H0Mia, oim- 
paflCb Ha noHJiTm odopoTa. TaK'b nojiHTHqefeEaA 9eo- 
HOHifl noRadUBaeTi, a^Sctbht^ jibHU jih jifi'h Cji.'bjiEH, 
EBJLmm,\&CA noA^ pasHbiMH nMenaMH, pasji^qnu hjih 
TOffiAecTBeHHH, H ecM pa3JiHqHH, TO He uoAXOAarb 
M OH* noA'b o6Hi,ee, tfojite BHcniee nonaTie. IIojih- 
TnqecEaa dEOHOMia yEa3UBaeTT» jiwie na B3anufioe 
OTHomeflie lopHAHqecEHX'b HHCTHTyTOB'b h cji.taoE'b, 
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onnpaacb na hx'b jsf^jihy h coo6paasafl n^Jib 6ojite 
oCnyfH) OH dojite cneii;iajibHyio. Ilpn dTom ona 
;i;ojia;Ha qacto odpamaiBca 3a noMomBio Hapo^- 

H0-X03afiCTBeHH0fi HCTOpiH. iL He CqHTaiO HyMHiM'b 

noacHHTB Bce aTO npHJiipaMBT, ho Mory cocjraTbca 
Ha MOH npexHk coqBHenin. noAodnaji cncTena rpax- 
flaHCKaro npaBa othochtca Kt npeacHHM'b h xoaa- 
^EWb encTeHaM'b, Kao yqe^HHR'L ^^Hsiojuorin ^t, 
yqe6HHKy anaTOMlH, KaR'b ^khboS opranndM'B wh 
Tpyny. TaKaa cHCTCMa otf'LeAHHjaierjb oahoS Hji;eeft 
H)pHAnpcRifl HOpMH, K HOTOMy OHa HacTOflni;afl ch- 
CTeMa; no xaKoft CHCTeM* npano sBMeTca bi> He- 

HOCpeAGTBeHHOiS CBfl3H Cb SH3HbK), a HOTOMy OHa 

jifisi Ka3Kii,aro jerKa, npocia, noHHTHa, h cji^OBa- 
TeJbHO CHCTejHa — npaKTHqecKaa; HaKOHen;'b ona 

BHpOCTaeTTb He HS'b BHtniHHX'b npHMa30K'b H npH- 

K^eeK'b, a irs'b BHyTpn ee(Jfl, h noTOMy ' CTanoBHTca 
npo^Hoft H HeHSMtflHofi. To, qTo AO caxt nopi 
HasuBajocb CHCTeHofi, 6ujio ne CHCTeMa, a cxema; 
OHa ^ujia HenpaETHqecEOH, noTOMy ^to B'b nefi ne 
OTpaatajacb »H3Hb; ona HOCHJia B'b ce64 sapoji.Hm'b 
TjvkEm n HSM'bHfleMOGTH, KaR'b n BHAHifb Ha onu- 

Tt, — BtAI> nO^TH RaSKAHfi HjHBHJIHCT'b B'b OCHOBaflie 

CBOero yqenia KJiaAeTi cboh) co^CTBenHyio CHCTeMy, 
T. e. cxeMy. 

B'b Monx'b npesRHHX'b coqnHenmx'b a. ne toeajlcs, 
3a CHCTOMOH z HO o6'hni;aji'b ea. Moa staTejbHOCTb 
AOJisKHa 6uj[a BpeMH OT'b BpeMOHH orpaHHqHBaTbCA 

t4mH H3CJ[tA0BaHiflMH, KOTOpHfl HeofeoAHiiH KaR'b 

npeABapHTejbHHfl ycjOBia (SyjyUefi CHCieMH. 9th 
opieABapHTeJibHHfl pa6oTH AaJieRO eni,e ne ROHqenu; 
OHH npeBumaiOT'b chih o^Horo qeJiOBtRa, h eni,e 
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MHorie H CO mhoS, h nocji'b MCHfl aojishei padoTaTb 
Hajt BTHMt AtiOM'b, qTo^H co6paTb Bccb MaTepiajit, 
npHBecT^ ero bi> nopa^OKi h HaqaiB nocTpoHEy. 
KpoMi Toro, He moro BHfi;i,eT'B TOJKy, KaKi tojb- 

RO OTKpmCfl HOBH& ByTB fi^lS. HaySH, TOT^aCB m 

npHHHMaTbca 3a cHCTeMaTH3an;iK), — ^pes'b 8to yae 
jo6HTHe pesyjibxaTH jierKO MoryTi noEaaaTbca p4- 
iimTeju>HHHH H saKOHqeHHaim, ^to y^epamT^b Apy- 
ria CHJiH OT'^ HSCJitAOBamji, $HJioco({)ifl h o(5me- 
CTBeHsaa dEOHOMifi qpesBuqatno mhofo BHHrpajm 
OTT) Toro, qio HH BaEOH'b, HH A^aM-b Cmhti He 

jaJIH EWb CHCTeMH. Ho MT06u. nOCJlt MOJKHO 6U3LO 

npeAJiOKHTb oqepE'b ittjiaro SAania, a nHiajiea 6h- 
CTpo npoxo;i,HTb bcio o^JiacTb rpa^c^ancEaro npasa, 
ocTaBMa BTb CTopOHt HOApofiHOCTH, H CTapaacb o(Jo- 
3ptTb B'b o(5ni,HX'b qepTaxi Becb Maiepiaji'b. H ne 
CMOTpa Ha 9T0/ noMHMO Moefi BOM, Eaxji;aa m% 
MOHXi CTaTefl npHHajia bhaT) oEpyrjieHHaro n;tjiaro, 
CHCTCMaTHiecEaa csasb BHyTpn Hx^ ycTanoBMacb 
caMa co6ofi. Bi* dTOWb a Haffleji pyqaiejibCTBO Toro, 
qro H^y npaBHJibHUM'b nyieMi, h qio moh Hscjitflo- 
Bania cyn];ecTBeHHO OTjiaqaioTca oti npociaro oni,y- 
HHBama. Ilocji'b 9thxi npeABapsTejibHKX'b coodpa- 
aBeflifi a o6paDi,aH)Cb et* xiM-b BOspaaKeniaM'b, eoto- 

pHMH EpHTHEa BCTptTHja MOH pa60TH. 

OcHOBHaa MHCJib aTHX^ paCoTO BOi-b B'b qoMTb: 
BcaEoe npaBO, a cJEi^OBaTejibHo h psMCEoe, ecxb 
npoAyET-b $aETHqecEHxi OTHonieHifi; qTO uo9TOMy 
AM nOHHMama Bcasaro npaBa, Heo6xoAHMO npe^Ba- 
pHxeJibHO 3HaTb po^HBinia ero (j)aETHqecEia OTHome- 
Hia^^); qTO Heo6xoji,HMHfl jm axoro ohhti 3aM4- 

TeJIb HCXOAHTl H3'b TOfi jiHCJIH, ITO ^Jfl noHHMaHia ' 

y 
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HfleTca Hsy^jefiieMi nojimmecis,o6 aKOHOMin. 9Ta oc- 

HOBHafl MHCJIb, KaE'B HH HCHO OHa BHpasKeHa, Bce- 
TaKH Bi flSBicTHOfi CTcneHH npocMOTptna hjih He- 
noHJiTa A^'SKe o^eHB jifkjihmim H)pncTaME. Oakh'b 

HS'B SaMiqaTejIBHHX'B yqeHHX'L , B1> nffCBlUeHHOM'B 

pa36opt Moero nepBaro BHnycRa, HaBfl3HBaeT]b nwb 
HaMtpenie, 6yflTo: „coBpeMeBHoe rocy^apcTBO, ot^ho- 
CHTeabHO ero lopHjHqecKofi c^epH, a xoqy npe- 
^ BpaTHTB wb rocy^apqTBO HCKjiiaqHTejiBHO ToproBoe h 
npoMHfflJieHHoe/ HHr^i He B^CKa3aJI'B a TaKoro na- 
Mtpenia; Eim^wb^ ne noAaJi'B hh Majitfimaro noBO^a 
Ki mflfl6mi TpeBori. IIoHaTHO, qia TaKoe MHtnie 
npHHaji;jieffiHTi qeJiOBtKy, EOTopufi pasB* no BMeflH 
SHaerB 9K0H0MHqecKyH) nayKy, h cb o6ui,hm'b npe^- 
CTaBienieM'B o nefi eny tojibko h rpesHTca, qio 
„ToproBM ;i,a npoMHinjieHHOCTii" . IIpH tojcb, KaE'B 
yqeHHEy Tereia, eiiy, KOHeqHO, ne MoateTi) npifi- 
THCB no BEycy uoe HanpaBJienie, onnpaioneeca na 
Hsptqenie BaEona: Meditor philosophiara , quae 
nihil habet* abstract! vel inanis. Jl^pyroe Bospa- 
aenie, ji^hmeme TtM'B ate yqeHHM^, bot-b EaKoe: 
„o6n^ecTBeHHaa aEonoiiia ne MoaeTl cjiyajniB Mac- 
fflTadoMi npH oniiHE* aacjiyn aHinqnofi ropncnpy- 
AennjiH." Kto ho y64AMca bi npoTHBHOM'B nsTb 
MOHX-B npeatHHX'B CTaieft, i^wb mh* neqero 6ojib- 
ine fltiaTB. He npHBOfla ji;ajiBHt8fflHXi aoboaobi, 
A yKaxy tojibeo Ha MHtma jpyrnxi) ephtheob'b 



ToproBaro npaea HyacHO SHaxB npeacae caiiyio ToproBJio. 
PoTt no^BMy ero KHHra— caMHft npeBoexoAHHfi TpyAi, KaKofi 
TOJIBKO Mbi HMtsM'B BO qacTH rpaac^aHCEaro npaea. 
<^HTTHHnb; ^BopuaKi. 
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wo ' St (ipocui HOBHfi cBtTb Ha y^eme o cotfcTBen- 
HOCTH, qTO H Hame^i Kjuo^b yqeniK) o Haferb, 
^TO CAtjaHfliu MHOK) pad'EflCHOHbi B'B yqeHiH o cep* 
BHTyraxi eiOflT'b bh^ bo3moxhocth BOspazeHifi e 

T. A- IIpOI^eCCB XH3HB HapO^OBl Bl I^tJOlTb H o6- 

meii xoa4 oAHH'b h tot^ ae; kto SHaeii hcto- 
pin OAHoro napoAa, rovb snaerb HCTopiio Bcbxi 
HapoAOBi. EaiRjgEii napoA^ HH'beT'B cboh cpeAsie 
Bisa, cboh nepioA*B EyjiLTypH. Eto to^ho Hscji'b- 

ffmJL'b H nOHflJ'B SH3HI> OAHOFO Hd'b HOBHX'b Ha- 
pOAOB'B, TOT'b BM'bCTib Cb T'bMT> SHaCTl B'b I^tJOlTb 

H Q6m!dwb xo^t H pasBHTie pHMCKaro Hapo^a. Ot- 
cio^a cjitAyei^? ^TO nojiBTHqecRafl dsoHOMifl, i(a- 
poMi' qxo HayKa HOBa;i, roABTca h ji,M nQHHMam 
npasa ne tojibeo phmmh'l, ho h BC^Earo ji,py- 
raro Hapo^a. Gi>.dToi CTopoHH mh 3aMtqaexi, 
HO jyqme jih ^coBpeHOHHoe o6n^ee npano ocTaBHiB 
Ha npeaneM'b nyTH h cTpeiHTBca tojileo Tony, 
qT0(5H BO Bctx'b OTHonieHiflX'b BHacHHTL OFO Hay^- 
HO.'^ Ho pa3B'b, npHMtnaa nojHTHqacEyjo akoHO- 
MiH), EEE'B BcnoMoraTCJiBflyia Haysy, ei lopflcnpyAeH- 
i^Ih, a xo^y aiHM'B mm'hE&Th HanpaBjeHie huh^ 
AliflcTByH)ffl;aro o6ni,aro npana? Bi o(5jiacTH npaBa 
fl He xoqy HHqero hh cos^aBaTL, hh npeo6pa30B£i- 

BaTB, a TOJIbEO H3CJ['bA0BaTI> H pa3'bfleHATb, H 6e3- 
CBHSHOe MepTBOe npaBO, EaEHM^ oho flBJIjiOTCfl B'b 

EOMneHAinx'b, npoACTaBHTb B'b shboS 4^opMi, qxo- 
6hL BH^Ha 6ujia ero CBA3b cb a&n3Hb]o. %o xe Ea- 
caexca 3aji,aqH — o^MCHaTb A*4cTByiOH;ee npaBO 
BHyTpeHfle-HayqHH^^ ofipasowcb, — xaEi pa3Bt a 
He HUTajiCA 9Toro CA'&JiaTb? FasBi He a nepBuft 
noEaaa^i'b, qio laEoe BHyxpeHHaa HCTopia lopHAHqe- 



cEaro HHCTHTyTa, n HamAHHM'B ol^paaoifb o($flapy* 

SEiSiJUh^ ?T0, He CMOTpfl Ha BCH) B03HH) HIKOJIlt, Ha- 

rnhmmfit ce($H ncTopEqecRofi, nu BeoTaEH ne 
HMteMt BHyTpeHHefi ncTopin rpaaK^aHCEaro npana? 
To, qTO npeasA© nasHBajTH BHyTpenHeB: HCTopiefi 
npaBa, pimiiTejibHO He sacjiyatHBaeT'b 9TOro HMe- 

HH, — 9T0 He 60Jlte, EaEl BHtfflHflfl HCTOpifl BHy- 

TpeHHeS CTopoHH. Jljajte, pasB* ne a noEaaaji'B, 
^TO Bct xoA^iie yqedHHEM rpaacAancRaro npana ne 
HMtroxi) Ha cedt HHEaEoro nayqHaro xapasTepa? 
Ohh oqeHB noxoKH na nojodpaHHyio materia me- 
dica, EOTopyH) h yqait, h npHntHawTi e'b ^tjiy 
rjry6oEOfi BaacHOCTLio, ne noAoaptBaa ^aae, ^to 
ecTL Ha CBtT* anaTOMifl h 4)H3iojioria. ^to nocjt 
9Toro Bca npeAHiecTBOBaBmaH iopHcnpyAeHD;ia ^ojek- 
Ha 6ui!h npH3HaHa mapaaTaHCTBOM'b, — bi 910111 
HonpeRaTL Mena ne^ero; ^tftCTBHTeJifcHO, 3a hcejio- 
MenieMi h^eotophx'b aBjienifi, EaEt, nanp., Topro- 
Boe npaBO Tejia, Tasoft 9nHTeT'b ne cOBctMi ne- 

yMtCTCH'b. ^ 

EyHii;e M]ifin> orb mohx-b ccqKHenifi onacHOCTH 
npeat^e Bcero ^yxa npasa', a 91011 syxt 
em 9TnqecEa.a noTeHH:ia. SI ne 3HaH), snaqHTi 

M 3AiCb CJIOBO 9THqeCEifi TO »e, qTO HpaBCTBeHHHS, 

MopajibHHft. EcjiH SHaqHT-b, TO a He Mory eomcHTbca 
CB HOJioKeflieM'b, Cy^TO Bce npaBO, a Thm> 6ojihme 
TpasRAaneEoe, EJnim npaBCTBeHHoe npoHcxox;i.eHie. 
Ilocjit Toro, qTO CEasano Bunie, oqeBH^HO, qio 
TOJibEO cpaBHHTeJibHO Majiaa AO^a. j[:pawHC3aro 
npaBa HMteTX HpaBCTBenHoe npoHCxo3Kji,eHie, ja h 
H31 9T0fi flflM TOJibKO MacTb ecTb HenocpeACTBeHHsfi 
ripo^yET'b HpaBCTBeHHaro qyBCTBa jlio6bvl E'b jnojs^siwb 



H cHpaBe^JiHBOCTH. HHqero wkrb nejitnte, mKT> 
cqHTaTb npaBO OTBepAiJioll MopajiBio h noTOMy npH- 

HHMaTb B'B qeJEOBtni EaROe to BpOSA6&H06 qyBCTBO 
npa'Ba, mS,l> HCTOqEHKl BCtXt lOpHAHqeCKHXT) HOpMl. 

G'b spyrofi CTopoHH, ptmnTeJitflO fltT'B. noBO^a 60- 
flTBCa, 6yAT0 „nocji'ljAOBaTe4i>Hoe pasBHTie mohxtb 

DpHAlWeCKHX'b BOaSptnifi KOH^HTCa TtMt, ITO lopH- 

c^py^eH^ifl (JyAeTi norjiomeHa b'b sKOHOMHqecKofi 
HayKt", — B'b MOHXT) coqtTHeniHxi a HHrji;4 He yT- 
Bepat^ajit, tfy^TO Bce rpax^ancEoe npaBO hcmoth- 
TejiBHO jepatHTCfl na SKOHOMHqecKHX'B npHHii;irnax'b. 
HanpoTHBt, He past a yEasHBaJT'b fla yo BJiia- 
' Hie, EaEoe ORasHBaeT'b na pasBHTie npaBa Ryjibiypa 
H ryMaHHOCTb: — Ho ecJiH KyHi^e npHHEMaeTt cjobo 

,59THqeCEifi" Bl 60Jlte 0(5mHpH0M'B tMHCJlt H xo- 

qeT'B cEa3aTi>, wio nojioacenifl npaBa ocHOBUBaiOTCfl 
Ha OAnHX-B TOJbEO MOTHBaxi, a He Ha npHqflHax'b, 
WHO ocHOBaHifl npana cyTb ocHOBamn A^i^cTBia^ a 
. He ocHOBania dniia, to CTporo roBopa, OH'b npaB'b. 
B'b caMOM'b neocnopHMO, ^to nponcxoffiAenie 

Eaacjjofi ropHjHqecEOft HopMH ecTb aRT-b fltflcTBia 

HJIH 60 CTOpOHH SaEOHO^aTOJIfl, HJIH CO CTOpOHH 

Hapoji;a. Ilpn BceM^*TOM'b, a flyMaio, npe;i,Ba- 
pHTejibHHX'b coo(5paKeHifi bh^ho AOCTaToqno, nacEOJib- 

•KO H B'B EaEOJTb OTHOfflefliH M03KH0 H AOJaBHO CMO" 

TptTb Ha npaBO, EaE'b na 06'beETHBHoe aBjie- 
nie, H cji'fc;i;oBaTejibHO nacEOJibEO ymtcTHO roBopHTb, 
Hapa^y cb MOTHBaMH, h npHqaHaxi npoHcxoa^ema 



CpaBH. Hanp. BynycKt IV. Cip. 14. JVs 4, 31, 43, 46, 
49. KyHi^e, Bnpo»!eMi, mh* nHmeTi,, hto ohi He inxajit eme 
IV BHuycKa. 
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Hpaaa, h cjiiAOBaTeiBHO cHOTp'bTb na odpaaoBame 
H AaJibHMinee padBHTie npasa wb nijiowb h 06- 
jofiwb xoA'b, RaEi Ha ^ecTecTBeHHO-HeodxoAHMuft 
npoii;eccT)^. HacEOJibKo oTt TaKoro B033p4Hia xo- 
seTi rposHTb onacHOCTb Ajxy npasa, & yx'b ne 
3HaK). Jl^a H Bootfqe, ociaBBTe HeHfl bi noRO'b cb 
»T0 (|)pa30fi — „syxi npaBa"*, — bi neS HAeit a^Jio 
TaROM'b HeyjOBHHOM'B a^CTpaRT'b, ?T0 caMoe no- 
HflTie flBJiflem ho^th 663% BCflRaro coAepxaHifl. 
MoxHO cKasaTB: cnpaBejjtHBO mjh Htxi Moe b03- 
spi^sie. JI^ORasaTB nepsoe nHTaiCH a, ;i;oRa3aTB bto- 

poe — JlibHO RpHTHRH. Ho 9T0 6111,6 B0BC6 He RpHTH- 

Ea, 6CJIH KyHn;6 cb rajiaHTHO-apHCTORpaTHmRofi 
MHHOfi i^HpaxaerB yisacB, RaR'B mof'b a aoSte ]Sfi 
Torq, ^TO&b „npaBO cb bhcoth pejinriH xhshh 

jyxa HH3B?CTH Jlfl HH30CTH 6CT6CTBeHH0rHe0(Jx0AH- 

KHxi npoiieccoB'B^. ]IpH3Ha]0CB, ;i;jifl Mena ho- 
BOCTB, qTO panroBHA pasjinqk — BHCORift h Hi!3RiB, 

ESfl^HBlft H ByjEBrapHBlfi HM^IOTT^ CHJiy H 0TH06H- 

TejiBHO Hay^HHXi B033ptfli8; qio Hayqnoe B033p4- 
Hie, xoTB 6u K BipHoe, MOxeTi 6htb ne npHnaTO 
HOTOMy, MToT OHO ^ByjiBrapHo'' . dnmnTb, ecMte 
RTO HH^y^B HeoTpa3HMO ^ORasaJH, qTO TenepBiopH- 
AHqecRoe OTflomeHie Mea^y npo^eccopoMi h cTy^;6H- 
TaMH H6 6o;[te, RaR'B locatio conductio operis, 
TaKi KyH^e, qero jotfparo, cRa3ajnb 6u na »to: 
Aa, dTO Bsrjaji'B npaBflJiBHHfi, tojbro cjehhiroiii^ 
HH3Kifi, H noTomy jftmmj} 6htb OTBeprHyTO. — 
Bo BTopHX'B, B^ M06MX HanpaBJieHiH Kynue bh^hti * 
onacflOCTB km M6T0;ia lopHpqecRoft HayRH, roto- 
paa ^MOXOT'B 6uTh no;i;qHHeHa tojibro cbohmi^co^- 
CTBeHHHH'B saROHau^B^. 11 Hpasjiiy CRa3aTB, 3a($aBH0 



BOJBHO BOcoHi^ae'rB: „no Hoeiy wahwo, mu 6je- 
Tjewb npoTHBi Ayxa npaea, Tpe6yji orb npHj^Hqe- 
CKoB HayKE, ^to^h ona nonajia na dycsEpi k'b 
nojiHTHqecKofi aKOHOMiE''! dro noxoze Ha to, 

WMCu KaieHBIIlEKI) 0TEa3HBaJICE yqacTBOBaTb B^b 

nocTpofiKt no Tofi npHqEffb, qro cqHTaerb hoao- 
CToimwb nosBOJiETB njioTHEEy BecTE ce6H ea 6yR- 
Cflpt. EaK'b TaRE He hohjitb, qio saxAaE flaysa 
noHoraerb BcbH'b ocTajiBHHM'b, qTO Bci ohe crpe- 
luiTca K'b oahoB niJiM fl qxo tojilko npEHipn'b 
pa3A*JieHiH Tpy^a noAtJEJn Hayny na oipacjE e 
4)aEyjibTeTH! ~ IIoAO^Hoe BaxHEqanbe wb jExepaTypft 
Tenepb yxe he K'b qeiy ne BeACTi. Teiiejiio oho 
en^e y^anajiocb^ a Bora HyxT* yki HtTi, e^ Te- 
nepb, cjaBa Bory, ne rb BpeMCHa. IIoAo6HHa bcho- 
HoraxejibHHa cpe^CTBa bi KpETEst ne hpoesboahti 
tfojibffle HEKaKoro 94)(J)eKTa. — Kyniie xBajiET-b mohe 
sa seJiaHie coA'kficTBOBaTb TOEy, qio^H nojioxETb 
KOHei^'b CHEpHTyajiESEy (Kasi ohi^ nasiiiBaeT'b ecto- 
pEqecKyK) niKOJiy); ho eme xyae cnHpETyajiE3Ma, 
AyEaeT'b ohi, dy^TO 6u yrpoaaiomift Tenepb EaTO- 
piajiBSMTb; eMy KaaeTca, mto a yate OTjaJica EaTe- 
piajiHSEy. IIo3BOJ[bTe cnpocETb, qxo noHEEaeTe bu 
noA'b EaTepiajiii3E0B'b, rocnoAEH-b npo(t)eccopT>? Ma- 
TepiajtECTEqecRoe nanpaBiieHie i)pE6npyAeHn;iE, he- 
moTe BH, ecTb TaKoe o6pain;eHie npaB0Ei>, eo- 
Topoe BeAeT'b K'b 3arpoE03AK'fc b ofipeEefleHiio, 06- 
jieKaeT'b XEpHHM'b cjioeM'b E3fliii;Hoe 3AaHie npana, 
pa3pyfflaeT'b cxEBaiontyio CHJiy ropEAEqecKaro Myc- 
KyjbHaro annapaTa e npneoAHT'b K'b HEsejiJiEpoBRi 
HJiacTEqecKH-pacqjieHeHHaro npaBa" • TpyAHO npo- 
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(Snpamfl qpesi STorb acnpHutf nospoB'B SHBonncHofi 
4)pa3tOJioriii. Bh, dHaqHTi, cqHTaeTe pHHCKoe iocth- 
HiaHOBCKoe npano MoryqHMt aTJieTOMicB aasHAHHM'B 
aAopoBbeMi, h (JaHTecb, ^to^h a ne npeBpaTHjn 
9Toro TepKyjieea b'l KaKyio to Tymy. SI pajt h 
roTOBi npHHflTB 3a ROMnjinHeHT'b Bame saMtqame, 
qio a ^ocTaBjiaK) BaraeMy TepKyjiecy s^opoBHe npn- 
nacu; bu tojebro 6e3noffOHTecB, ^to^h oh'b ys'B 
Mpesqyp'B He OTKopMOCfl h, TaR'B CRasaTB, ne H3ii;ox^ 
orb co6cTBeHaro XFpa. Ho 9to onacenie coBepmen- 
HO HaupacHO. Moh CTaTtn o^iohb CKy^HH; anaTOMH- 
qecKifi m CTpoS h HycRyjiBHiiifi annapaT'B li^xi 
upe^MeTOBi npaBa, ROTopue 3aTpoHyTU mhoS, odna- 
soHu AO ROcreS. Bojibme hhrto hsi rp^throbi 
He xajiOBajicfl Ha pa3XHpeHie. ^pyrie, HMenno r. 

np0$. $HTTlIHr'b H MOfl H3AaTeJIb, OCTaJIHCb flMO- 
BOJbHU MaJEHM'b 06'beM0Xl MOHX^ BUnyCROB'b. Jl^a H 

Boo6iii,e Bania o(}pa3HOCTb HeBtpna, — pHMCROe iocth-. 
HiaHOBCRoe npaso CRopM noxo^HT'b Ha ^ejiOB^Ra, 
ROTopHft CTpaAaeTi oti HHoraxi pa3HOo6pa3HHX'b 

H Cepbe3H£IX'b 60JI'fe3Hefr H CRBepHHX'b HapOCTOBl. 

Jl^a BflpoqeM'b, ^miwb aia ipara cjiobi? Ha (J)pa- 
m HH'b H He cji'bAOBajio OTB^qaTb. KyHi^e jsfljimwb 

OdiaCHHTb TO'JHO H OHpe^tJieHHO, Bl qeMl HMeHHO 

cocTOHT'b MaTepiajnrsMT) h npeBpaTHOCTb Moero na- 
npaBJieHifl, — 663^ aToro ae a He Mory . Cb hkmi 
onopHTb. SI ocTaioeb npH lOM'b MHtain, qTO, ne snafl 
xoponieHbRO, qtMi ynpeRnyib MeEa, KyHn;e nycTHJii 
Bi xoA^b BCK) CBOH) 6o;iTOBHD H BaxHHqaHbe npe^o 

MHOIO. Owb nOBTOMy H CTaTbH MOH HyCTHJIl HO CI 

Ttiii, qio^H on;tHHTb Hxi, a JIM Toro, qxo^H ri 
^eny HH^y^b b-b nnx-b npH^paTbca, HpHqHHa 
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Bceft dTOfi sanajibqHBOCTH — Moe MHtflid, ^to „noBO* 
poTHHfi nyHETB K)pHcnpyj.eHi^iH * jieaHTi) He Tarn, 
rflt fl^uMTi HafiTH ero Kyflne. 

^HCJia RpHTHROBi, npHSHaBiHHX'B npojoseH- 
Hoe HHofi HanpaBJieme ycnixoM'L naj^H, HtsoTopue 
CHMTCfl AOEaaaTb, qTO njifiA „He HOBa". Ho MoeMy 
9T0 eiii;6 He BasHOCTb; b'^a^ eni;e Goiomoh'b csasaJi'B: 

HH^TO He , HOBO HO^'B JiyHOfi; n3B'bCTH0 TaKSe BH- 

paaenie EjiaTOHa, qio BcaKoe OTKpHTie — hh^to 
HHoe, EaE'b TOJELEO BcnoMHHame; HaEOHeii;^ h & 

CaM'b, B'b CaMBXl flCHblX'B BUpaxeHiflX'B, 0TEa3aJ[C£ 
OTl CJiaBH OTEpHTifl. Ho TOT'S, KTO CqHTaCTt HO- 

o6xojiflmwb OTpHD;aTb yMena opHrHflajibHOCTb, o6a- 
dB.wh ynoMHHaTB e o&h VLoewb OTsas'b; HHa^ejiioAH, 
He qHTaioni;ie>HHqero, EpoMi peiteH3i8, n^oryT-b aano- 

A03pHTB HeHfi B'B He0CH0BaT6JIkH£IXl npoTeHsifiX'B. 
TOT-B, ETO X0t4jI'B 6hl 6hLl!h EO MH* BHOJIHt Cnpa- 
BeAJHBHM'B, ^ojiaeHi 6hji'b BHpaSHTBCa 06'B aTOMl 

TaEi: „ecTB H;i;eH, EOTopaa EopenaTCJi bo BpeMCHH, 
OH'b npHHa;(j[eacaT'B ne OTj^ijbHUM'B jiHqnocTAM'B, a 
HtjiOMy noEOJiiHiio; oh4 acHsyT'B bx 6e3qHCJ[eHHHx:B 
rojiOBax'B, HO tojibeo bt> ^opait o6mfixi> h neacHHX'B 
npeACTaBJieHiS. B^pyr^B ABJiaeTCfl qejiOBta'B, eoto- 
pHfi B'BnepBHfi pa3'B acHO co3HaeTi Hji;eio,. (t)op- 
MyjiEpyeT-B ee OTqeTJEHBO, BHCEa3HBaeT'B nyd- 
Mqno H. A0Ka3HBaeT'B. TaE'B cjiyqajiocB h tc- 
nepB, — E'B cTaTBam aTHMi 6um, TaE'B CEasaTB, 
npeApacnojiojKeHH". Ho •HeficT'B cjihhieom'b Majo 
oiiiHHJi'B Moe Aijio, Ha3BaBniH ero B'BCBoefi CTaTBt 
OflHHM'B ^pacEaTOM'B rpOMa^ . 

Mena ynpeEaiH, dsm'hwb a iionpaBHJ'B h4eoto- 
pHa HenojiHBia - onpe^tJieHifl noHaTiii y phmcehxi 
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lopKCTOB'B. HMeHHO cqHTajiH EmzmmnjihmiWh, ^to 
npoueHTHug saeiL'B a. HasBEJi'B npocTO HaSMOfo jifi- 
Her'b. dTOTB ynpeRi BUxosfLVb mi> Jio^naro, kt> 
cosajtHiio emfi oqenb pacnpocTpaneHHaro B3rj[flA&, 
^TO npaBO H iopHcnpyAeflii,ia — nt^TO OTptmeraoe 
OTi XHSHH H o6opoTa, — Ht^TO cyni;ecT]^yioin;ee caMO 
no ce6t, ^to 6yAT0 nonaTie o lopHAH^ecKHx^ c^^je- 
Eax'b yciaHOBJiflDTCfl npaBOifb, n cjiiAOBaxmHO^ 
ecjiH jierajiLHoe onpeA'bJieHie Haxoj^HxcE •b'b npoTH- 
BopMn CL o($opoTHnu^ noHflTieM'b, to Ha Eewb 
OAHOHi H HysHO ocTaHOBETB BHEMaiie. SL He Hory 
corjxacHTBca ^'b TaKHMi BOSspiHieMi, h CKopte jy- 
Mai), ^TO Bct ]K)pi;^B^qecKia ca4j[Kh saHMCTByioT'B 

HS^B SH3HIE H o6opOTa CBOH) pHpOA'^JieHHyK) H HO- 

H3M4HHyK) npnpoAy, h npano lyT-B HH^ero ne mo- 
seii HSMiHHTB. IIpaBO BepeTi yse totobumh no- 
Haiia 061 aTHxi) c^.ijiKax'B, h ero 3afl;aqa tojibko 
HOpHEpOBaTB HX1>. ICorajiBHBUE OEpe^'faJLeHUi, COCTa- 
BJieHHlW CaMHM'B HpaBOMl — HeC006pa3HOCTB, — BtjB 

BCflKOHy noEaacBTCfl nejii^nocTBH), (Jy^TO em HopMH 
npaBa, B'B kotophx'b onpe^tjieHO, wi^o to-to h to- 

TO AOJISHO 6aTB H^HOfi, EyHJieft, fia&MOH'B, 3afi- ^ 

VLQWb, AapenieMi h t. a. *°). Ecjih H)pHcnpyji;eHii;ia 
(ne npaBo) flaxoAHXT) nyaHHM'b Toqno (J)opMyjiHpo- 
BaTB dTH noHHTifl, to KaxAuS bi» npasi HcnHTaiB, 
Btpna jiH (j|)opMyjia hjih HtTx. IIoHaTHO no9TOMy, 

^TO eCJH pHHCEiiSi lOpHCT'b B'B CBOeM'B OHpe^l.'bjieHiH 



3aK0H0AaTej[B moxct'l h jiflmen-b onpeA^HiL tojbko 
noHflTis, KOTopiifi cocxaBJifleT'b OH'L caiTb, Hanp. noHATie 
CBfl3H T'kni; 3t6 to xe caHoe, 4to AOJnsen'L ^j^ijaTB h MaTe- 
HaxBKb, KOTopufi caM'B cxpoHT'B ^iivypy. 
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OTCTynaerb orb A'bficTBHrejLBHoS opipoAH cfibJSKWy 
MH B*b npasib HcnpaBHTB ero omHdsy'H sarbH'b 
BmepsHyTb B&b rb lopHAnecm Hopm, ROTopmc 
BHXOAHTB Hsx 8To8 oiiih(5m. Heiero ()oaTbca, tfysTO 
TaKafi CBo6oAa noABeprneT^ rpaxAaHCKoe npaBO onac- 

HOCTH. B1^fif> nOHJITifl lOpHAH^eCRHXl ajlfijLESiX'b 
AOpJKaTCfl npO^HO B'b SH3HH H o60fOThj H 01IIH((Ka 

Bi caioft npHpoA'b K)pHAHqecRo3 Cjo^'biEH HeiucjiHia; 
MOSHO oniHtfaTLCfl TOJibKO B'L 4>opMyj[HpoBaHiH no- 
HflTifl. n noTOMy jerso pacno3HaTi> vb jo^mjifiH^visL 
nojioseHifl, soTopHH BHTesaiOTi mi> neB'bpHaro 
onpeji.'bJieHifl, Tax's tto ci 9Tofi cTopoHu newo 
onacaTbCfl maTsocTH b'b npast. npHT0Hi> EpnTHKa 
ne BHAHTi, ^TO (A'fajiaHHafl hhoS nospaBKa pHH- 
cBaro noHaTifl o npoi^oHTHOM's safint bobco h6 6um 
ATOM'S sanpHsa. KaE'b a noEa3aj[i>, ara nonpasEa 
6uA2L H6o6xoAHiio&. IIpH o6q3Biji,misL npoii;eHTHaro 
saiHa B03HHEaiaT'b xaEie lopHAH^ecEie Bonpoeu, eo- 
TopHe npM pHHCEOM'b onpe^'b^emE noHflm ho mo- 
, ryx'B 6htb ptmoHH 6e^l> HaTaaseEi. H.npHBeieH- 
nafl no 3T0My noBO^y apryHeHTaii;iH eiii;e hbceo.ii>eo 
H6 onpoBepraeTCfl Tbwb, ^to EyHii;6 o6o3Baj['b auH- 
TOTOM'B ^Eama'' Bce noApo6H06 H3Jioseffl6 dToro 
npeAMOTa. 

Ho Ey^a se A^^aTB nocj'ik dToro 6e3npoi](eHTfiHS 
saeHi? cnpaniEBaiOT'B b'e ApxHB^ npaBTn^ecEaro 
npaBOBiAtnia. Kto bwJji'l, r^t a nocxaBFJi'B 
sapeHia oraocHTeJiLHO Eynjin; eto BHAtji'b, BiEa- 
EOMi OTHOffleHin E-B HafiMy a nociasHJi'L ccy^y h 
(5e3cpoqHyH) ccyji.y (precarium); eto BHAto? 
B-B KaEOMi OTHomeHiH E^ jiHqHOMy Haflny nocTaB- 
jieHH nopyqeflia h noEJiaaa, tot^ BtpoaTHO flfl- 
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raAaeTCfl, b'b EaKOMi) OTHomeHin 'rt> npoi^eHTHOMy 
aafimy a CTasjuo 3aeHi> 6e3npoii;eHTflE]fi. 

Jidui]iflhn.BmR A'bJio, a BucRa3aj['B uHtHie, qio 
naoH'B ecTb bha^b ejiijih, KynJUfl bh^I) mIhh h ea- 
KOHeii;^ societas productiva HMteTt xapaKTept 06- 
Htna ni'iHHOGTefl, h qTO noaiOMy ecTL HopMH npa- 
Ba, EOTopaa jiflmEU minh npHMtaenie ro BctM'b 
dTniwb CA^JiRaifB. EyHiiie HasHsaeT'b Tanofi BsrJiflA'B 
^HHBejiJiHpoBKOfi'' H BHAHT'B B'B dTOM'B man Ha- 
saA^; ycnix'b, bhahtg, cocTOHtt b'b o(5oco(5j[eHiH, 
T. e. B'B cnei];H(|)HKaii;iH. Ha 9to si Mory CRasaTL 
cj[']bAy^^66. npexA6 Bcero, yse o^na heicjib Eyn- 
isfi TOMi, 6yAT0 EMijii HaMi^penie HHBejiJiHpo- 

BaTB, ^HJia 611 HeCUpaBeA^HBOCTBH) RO MHi. SI 

TOJibRO HSCJi'bAOBaji'B H saTiM'B CBOAO'B pe- 
syiBTaTH MOHxi Hacji-feAOBaHifi; ho y Mena hh- 
Ror^a He 6hjio HaMtpenm — ^o^HBaTb 9th peayjis- 

TaTH BO qTO 6hi TO HH CTaJIO. CjI'iAOBaTeJBHO, BB^ 

paatenie ^HHBejuiHpoBaTB/' t. e. ne bha*tb Hiapo- 
qnTO HHRaRHX'b paaiHqifi, — coBepmeHHO neyMicTHO. 
KyHn;e h cai'B BipQHTHO cooacHTea, qTO uEb m wb 
rojiOBy He upHXOAHJio yTBepa^aTB, (Jy^TO societas, 
Mina, Rynjia, flaeM'B, npoii;eHTHHfl aaemi, — Bce9T0 
OAflO H TO ae. a AOCTaToqno OTJiHqaji'B pasMqie, 
T. e., noRasai-B, Bt qeM-B coctohti pasjinqie Mes-, 
Ay BcbMH dTHMH CA'bJiRaMn HesaBUCHMO otii hx^ 
. o6maro xapaRTepa. ynpeR'B EyHi^e BiHmeJuiHpoB- 
Rij He m±&ti>, SHaqHTi, HHRaROro ocHOBafiia. Ilpff- 
TOMi HeBtpHO MH'bHie, fiyATO ycfl*xi) nayRH cocto- 
ht-b tojibeo B'B „o6oco(5jieHiH". C-B Hero B-fepo- 
flTHO ^y^eT-B AOCTaToqno AByx-B aBTopHTeTOBi, na 
ROTopHXi a coniJiiocb : IIjiaTOHi h EaHT'B o(5a 
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evj[y He tojiiko sasoHi paajmeHia, ho h 3asofii 
owopoAHOCTi. JI coo^pazajTB h nocjrbAHee yKa3a- 
Hie, 8 BOTE ^TO EyHiie npespHrejiLHoi iiHot 
HasHBaeri ,,HHBeM]ipoBKoi''. 

nepeioxy renepb ynpoKavB, CAibjiaHfiHVB 
vsck npeHMy^ecTBeHHO xtiH, EOTopne crajiH ropA- 
nsjoL noraTaTejiAMH hohxi npexHHX'b co^HHeHii h 
Cb „paAOCTbi> npHBiTCTBOBajH^^ not nepBHi marb 
Ha HOBon nyiH. Co Beta's BHHManiei'B ffAOJizeni 
aaHJiTBCJi dTHi'B ynpeEOMi, ho ct> neMeHLmei na- 
cTofiwocTBio 3afiMycB K onpoBepzemeMi. TjiaBHoe 
npecTynjEenie €i> Moei cToponu Bors wb ^ewb: e 
HepBiifi A6p3Hyji'B ycoHHHTBCfl, 6yAT0 OTAiJBHHfl no- 
jiozemH pHMCRaro npana 6hji£ hphhath BiTepMa- 
hIh, B'b qeM'b HHKTO He coMHlBajci? npesAe. Oahh'b 
oqeHB 6jiaroAyniflHfi h a*J«>hhS peii;^3eHrb (bi 
,,IIlBa6cK0M'b Hadjuo^aTeji'b") Tpe6yeT'L, tto^h a 
OTRasajicfl OTTy CBoero mtmsL h f,2un> cjobo ne 
TporaTb ^ojibme Bonpoca o npHHjiTiH pHMCRaro 
npasa B'b TepMaHiH; a npoij^eccop'L $HTTHHrb ona- 
caeTCfl, qTO noflfi6EO& A^psocTbio a HanepeA'b jh- 
mm AOBipk noBpe HanpaBJieme. HpoiJ^eccop-b lyii 
AO Toro pacxoAHJCfl, wro eiiy yxe noqyAHJiocb, 
6yAT0 s. 61 oco(5eHHHMi ynopciBOMi npecjtAOBaJi'b 
CBofi npecTynHHfl yMHcejn*. Ho ^to KacaeTca no- 
cjiiAHeS TO^KH spiflia, t. e., „JiHTepaTypHO-noM- . 
TH^ecKot", MHt Maio flyasAH ao Toro, qTO neco- 
rjiacHHe co HHofi oxHOCHTejibHo Bonpoca o npHnaTm 
npHSHaiOT'b H Bce ociajibHOe bi mohxx coqHHeniax'b 
tfesnoaeBHHifb B3AopoMi^; h ohh HpHSHaiOT'b 3i> mo- 
Hxi cTaTbaxi 3Ha?eHie kphthkh h HacTpjibRO boc- 



nojbsyioTCfl hmh. SaT'bMi, ii A^P^Ryck Toro miuiH, 
MTO mflfi6m& eoo^paxenifl djiaropasyMifl ae aojke- 

HU HM'iTB M^CTa 6*5 (K^JiaCTH Hay^EHXl Hseji'b^i.OBa- 

HiS. TyTi Bce a^^jlo tomi, iipaBi a mh ue 
npaBi; a h6 bi 10111, qTO 6iiti> mosbt's H^y 
npoTHB'B xoAfl^aro MH'bffifl h HOTOMy AOJxeH'B oxh- 
^aTB HenpiHTHOCTeft. %o6h onpaBflaTLCH bi to* 
€Bo6oAi, CB RaBofi OTHomycB Bonpocy npHHH- 
tIe, mn 6u npocTO cocjiaTbCfl Ha KHpyj[i>({)a 
HO HO B'b 'MoeS npHBU^Rt anejiJiHpoBaTb aBio- 
pHTCTaMi, a upHBHK'B AyMaTb CBoeft raaoBofi H sa- 

mnmaTbCa COdcTBeHHHMH CpeACTBRMH. 

BonpocB npHHHTiH „pHMCKaro npasa bi Fep- 
HamH^^ HHEaBi ne MOiReTi c^nTaTbca yse ptmen- 
HUM'B, H EyBn;e coBepmenHO npaBi, BUCKasaBmH 

MHtflie, ^TO MOft O^epRt pHMCKOB TOprOBJH, TaKt 

He noHpaBHBinificH npo(|)eccopy OnTTHHry, HMteri 
oaBHOfi iii4.ibio — npnroTOBHTb K^ HOBOMy Edcjvbjsft- 
BaHiK) Bonpoca npHHATia. XoAfl^aa leopia BToro 
Bonpoca HMteTi to npeHMyffl;ecTBO, ^to ona 6MeHb 
yAo6Ha; HHt . EaaseTCfl, oea h po^HJiacb coo6pa- 
xoHiS yAO^HOCTH, H no dTHirb xe coo6pameHiaM'b 
yAepsHBaoTCfl cb TaEHMi HenpeEJioHHUM'b ynop- 

CTBOMl. Ho TOJIbEO 9E0H0MHCT^ MOXCTl flOHHTb, 
EaE'B CJlt^yeTl OTHOCHTb€a R^ npHHHTilO pHHCEaro 

npaBa Wh TepMaHlH. Si HaAtiocb cocTaBHTb craTbio 
Ha TeMy: „H'^MeH;Eafl ToproBJi^ B'b cpe^nie Btsa h 
QpHHflTie pHMCRaro npana^', h 3A'ikeb BHCEasy cboS 
BsrjiHA'b wb RopoTRHZi H o^Di.HX'b Bupaxeniax'b. 

BcflRafl lopHAHqecEan Hopsia mwien n^hjo: 
y^OBJieTBopHTb jaHHoS noTpe^HOCTH o6n^e- 
€TBa; ocotfeHHO 9T0 hosho CRRsaTb Tibxi nojio- 

JtAHKBAFn>. Btk);ih. 3 
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seHinx'b npasa, KOTopua 6e3MOJiBHO bboaht'b caii'B 
Hapo;('B, H noTOM'B o6i{apfSHBaeT'b hx'l bi hocto- 

flHHOM'b, 0AH006pa3H0H'B npHMtHOHilT. IIo dTOMJ H^T'b 

HH Majitftraaro coMatflia, m!0 m (|)aKT'b, o6o3Haqae- 
MuS Ha3BaHieMi> „apHHflTie pnMCKaro npasa b% 
TepMarnH'S BHSBan'b TaRxe noTpe^HOCTbio; h 
noTOMy cobHO sadjiyatAawTca li, KOTopne Ajmiorh, 
6yAT0 pHMCKoe npaBO pacnpocTpaneHO Bt TepaiaHiH 
TaKHii'B »e o6pa30M'b, KaK'B pacnpocTpanaiOT'b xpH- 
CTiaHCTBO MeacAy gyatji.HMH HapoAaMH. HpHaiiK) He- 
o6xoAHMO npefl,inecTBOBajo omymenie He^ocTaT- 
Ka; ycTpaneme 9TOro HeAociaTKa 6hjo HacToaieiib- 

HOS HOO^XOAHMOCTLK), HO C^^^JiaTb 9T0 HB MOF'B B'b 

TO Bpeua Ha aapo^i.'B, hh TorAamHee HeyKJiH)xee sa- 

KOHOAaTeJIbCTBO. TaKHM'b HeAOCTaTKOMl 6UM HOJIO- 

»HTej[bHaa He^iocTaTOqnocTb lyseMHaro npa- 
Ba. OT^ero m CTapoe HibM6n;K06 npano, ((uBniee 
TaKi ftojrro y^OBjieTBopBTejibHHM'b, ,He CTaJio yji,o- 
BJieiBopaxb Bi 1 2 H 1 3 CTOjiiTia? OiewHO, ^ito 
B'b 9X0 BpoMa BHesanno Haciynajia 6ojibmaa nepc- 
H'bHa B'b (})aRTHqeGRax'b OTHomeniaxi'b Tepiia- 
hIh, sacTaBmaa Biy pacnjiox'b HtMi],eB^, TdiKb qro 
HX'b H)pHAHqecKoe pa3BnTie He mofjio nocnixb sa 
9THMH 6hctpo pa3BHBniaMHca OTHomeHiaHH. BcaRia, 
xoTb noBepxHOCTHO 3flaH)ni,ifi HtMeuRyio HCTopiio, h 
xoTb cjierRa snaROMufi cb ochobhumh na^ajiaMH 9ro- 
HOMHqecROfi HayRH, jierRO Jtora^aeica. ^to TaRHM-b 
rjiy6oRO BpfeaBniHMca co^HTieM'b 6mo nocTpoenie 
ropoji.OB'b. Ctohti TOibRO npe^CTaBHTb niameBt 
Ha CTeneHH pasBHTia 10 cTOJitiia a npe^riojiOKHTB " 
Hecyni,ecTByH)ntaMa Bci ^opo;^a TepMaHiH, h Tor^a 
apaMO hojrho eRasaib, qro B^ TaRON'b cocToaaia 
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6mo 6h KaKt pa3i» jocTamHiiit ccapoe ntMen;- 
Koe npaBO Bt Towh bha*, KaKi ^pe;^CTaBJ^a^o•rE 
repMaHHCTH. Ho ecM saTiMt npejCTaBHTt Bneaan- 
Hoe BOSHHKHOBeflie ropo;i;oB'b, KOTopHe, mt^b tpn^H 
mi> seMJiH, pacTyTi ct CBoefi hoboS ffiHSHLio h no- 

Tpe^HOCTaMH, — TO Cpasy CXaHOBHTea O^eBHAHHM'B, 

qTO CTapoe ntMeuEoe npaBO ne Morao yate (JojitiHe 

yjOBJieTBOpaTL 9THM1> HOBHMt OTHOJnefliflM'b , H He- 

y^oBJieTBopHTeJiBHOCTL ero sojiana CTaxb b'b bhc- 
in«a CTeneHH rHeTymHM'B HeAOCTaTKOMX. TaKaa no- 
Tpe^HOCTB wb yAOBJieTBopuTeibHOMT) npaB4 pOAHJiacB 
y»e CO BpeMeHH TenpHxa I, 'aaTtut ycHMBajiacB 
ex pasBHTieMi ropo^OBt h paenpocTpaMJiacB Tep- / 
pHTopiaJiBHO CB noHBJiemeM'B hobhx'b ropojOB'B. Ila- 
pajimiBHO CB mwb H HanjLiaB'B pnncRaro 

npaBa B'B PepMaHiH. Ho ne cjrtjyeT'B sa^HBaTB, 
qTO CB HOflBJieHieM'B ropoAOBi pasBEBmeeea ^o Ttxi 
nop'B HtMei^Koe npaBO ho bhiejio h31 ynoTpe(5- 
jenia. Oho Bnojini npHMtHSJiocB TtMi (J)aKTH- 

qeCKHM'B OTHOmeHiflMl, KOTOpEm oho6hjoco3- 

Xano; b^e 9tomi> OTHomeHiH ho 6rjio HEEaKofi na- 
Ao6hocth npEHHMaTB nojio^Kenia qyatoro npaBa; no- 
Tpe^HOCTB B'B aTHXi HOJoateHiax'B orpaHHTOBaJiacB 
o^JiacTBia BHOBB aBEBmnxca lopnAnqecEnx'B OTHome- 
nin, B03HHEniifX'B im> npo^yAHsmeica B'B ropojiiax:!^ 
H 6H6Tpo nomeAffleft Bnepej^ Many^aETypnoa n Top- 
roBofi npoMHrnjiHenocTH. Hyxno 6mo e nojinoe 
AoroBopnoe npaBO, ocodenno ToproBoe npaBO; Tpe- 
tfoeajiECB nocTaHOBJienia npasa o B03HHEniBX'B bhobb 
Servitutes praediorum urbanorum e o coet^- 
CEEX'B OTfiomeniax'B, B03HBEniBX'B B3'B crynieHia 
nacejienia b% ropo^axii; cjiobomt> ny^no 6ujio npa- 



4 
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BO, zoTb H He Hay^HO pa3pa6oTaHHoe, ho KaK-B. 
paai TaEoe, Kaifb Bt Corpus juris; — wb HayqHO- 
CTH TorAa h6 6ujio Ha;i;o($HOCTn, ona jiexajia jijajieKO 

BHDie TOpHSOHTa HtMItOBt. PflMCKOe HpaBO yfl,0BJie- 

TBOpHJio noTpe(5flocTH 6ojiBnie, ckojii>ko 6eiao 

nyXHO; ero npHMtHUJIH Kb BHOBB BOdHHRHIHM'B OT- 

HOffleniHM'B B^ nojiHOiTB y^iKAeniA bt> ero itijieco- 

06pa3H0CTH. WMh, qTO 9T0 HOCTOflHHOe saABJieHie 

nepBOHaqajiBHaro y6'6KAeHifl HOB'bpHO nasBano „o6h- 
qaoM-L'^, noTomy qio 9to noBeJO k'b jioatnoMy Bsrjra- 
jy, (5yAT0 TaKaa opinio necessitutis ocHOBHBaeTca 
Ha „o6Hqa'i'\ Jl^aji'be, HeB^pno n neji'bno HasHBaTB 
„o6HqHHM'B npaBOM-L*' yKaaaHHyH) qacTb pracKaro 
npana, KOTopaa npHHaTa Bt TepMaHiH. TaKoSrep- • 

MHH'b H^^eT^ TOJIbfiO El T±Wb DpHji;HqeCRHM'B HOp- 
MaMt, KOTOpM nOTOMy HMtlOTt CHJiy, qTO AOJiro- 

BpeMeHHoe npnuiHeHie nx^ CTajio npnBHqHQM'B a^a 
Hapo^a. JI^M nepBtixt Hopii'B opinio necessitatis 
3aKJiH)qaeTca b'b pasymt, nocjitAHifxt — Bt 
qyBCTB*. TeqenieMt BpeMenn nopMH nocjitAHaro 
po^a MoryTi noTepaTt BcaKift CMHCJit, h BceTaKH 
MoryT'B Aepat'iTbca noTomy, qTO napo^'B ne MoasT'B 
OTKaaaTBca otx ^oporarp eiiy o(5Hqaa. 

K-L coxajitHiio, HyjKHyK) swb^ qacTb pHMCKaro 
npana wiwun bshjih bm^ct^^ cb toB qacTBto, ro- 
Topaa HM'B 6mB, nenysHa n MHorHHH cbohmh no- 
jioseniaHH npoTHBopiqHJia H'bMeii;RHM'B oxHomeHiaM's, 

fifi H JlflmEB, 6hLJlB, npOTHBOptqHTB; BX CaMOM'BA'b- 

Ji4 fl'6Me^Rifi HapoA^ BCTynaji'B Tor^a b'b nepio^i 

CBOHXl Cpe^HHX'B B^EOB-B, TOr^a RaRl lOCTHHiaHOB- 

CEoe npaBO othociTjiocb E'b TOMy BpeMeiH, Rowa 
y»e He ocraBajiocB. noqTH cjitAOBi cpeAHeBtROBOft 



aH3flif pHMCKaro HapoAa. HtmeitKie Doctores juris 
3y6pH;[H pHMCKoe npaeo wb i^'bjiocTH (complexu), 
H npHMtHajH ero r^t hh nonajio (in complexu). 
noHflTHO caMO co6oft, ^To dTa BTopaa ^aCTb pHM- 
csaro npasa, KaRi o^HqHoenpaBO repHamH^ Horjia 
no^iyqHTL cHJiy tojibko nyTemi o6mM. Ho Bpa^'^ 

AH TyT'b A^fiCTBOBaJL'b 06Hqafl, Rafi£Xl>He BUAyHBBafi 

TaMi Doctores aw^^^^* AOEaaaTejibCTBO HpoTHB- 
Haro. Onno3BD;ia A*ficTBOBajia wb Teqenie Bctx^ cpe^- 
HHX'b BtEOB'b, H ocjiH 6yRB0'bji;aM'B yAajiocb HaRonei^'B 
3acTaBirTB sanojiqaTB Hapo^^i, to dmwh emfi BOBce 
He AOKasano, dy^TO bccl - Corpus juris glossatum 
AMcTByoTi B% TepMaHiH saK'B o6uqHoe npaBO. TSs&n 
Gflaqaia, Tasi) h xenepb, B^ napo^t ptmHTeJELi^o 
h4tT) opinio necessitatis OTHOCHTOJibHO Tofi qacTH, 
KOTopaa HaBHsaaa eHy Kb cpe^Hie B-bKa. B'b 9tom'l 
HoryT'i) covHiBaTLCfl pa3Bt neAaHTH, ROTopue b'b 

OTqyXA^HiH OTI XH3H0 B03HJIHCI> CB CBOHMT) pHH- 

cRBMi npaBOMx. BoTT) noqemy a ne iipHSHaro, 6yAT0 
Corpus juris ciyilis npHMTi in complexu, eme 
npHMTii TaRi, qTO cocjaBmifica xoiBHa oaho M'icTO 
ero, HJnteT^ yxe fundatam inteiitionem. HanpoTHB'L, 
Corp. jur. civ. RaRi o(ini,ee npaBO TepMafliH HMtexi 
6My Ha CTOJBRO, Ha CROJibEO MoaceT'b (Jhtb AORa- 
saHO ero npHHarie. ?to uoAodnaa xeopia MOSseT'E 
OTAaTb npHMtHCHie npaBa B'b o^JiacTb npoH3BOJia — 
8Toro MoryTi doaTbca pasB* it, y ROTopuxt HtT'B 
CBtA^Hifi, HeoiixoAHMUX'b A^fl pimenia Bonpoca o 
npHflflTiH in concreto. Ecjih 6u eto CRa3aji'b, qTO 
a HJiHBy npOTHBi xeqenia, qio A^ScTBie Corpus juris 
B'b repManiH ysse fait accompli: 3to HOseT'b 6uTb 
n cupaBeAJiHBO. Ho ao t^xi nopi), noRa npoTHBHURH 
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moh; orapaioTCfl He Ha 9to ocHOBame, aHa^eAyK- 
HiTOj }ifi rkx% nopTb a bi npaBt BHCTaBJWTb jifi- 
jyKiiiilo npoTHBHaro CBOficTBa. 

BnpoqeM'B a totobi coraacHTbca, ^to jjia Tixt, 
KOTopne xom't HATH no oahomj co mhoB HanpaB- 
jnemK), JEj^me ho EacaTBCA Bonpoca o npHESTiH, k 
orpaHHqHBaTBCfl oahhm'b BupaxenieM'S eoMH'bmfl no 
HOBOAy Tixt HOJioaeHifi npaBa, na c^eT-B KOTopHX'b 

HOXHO COMH'bBaTbCfl, ^T06^ OHH HpOHHEJIH Bl C03Ha- 

Hie .H'6Men;Earo napo^a. Tojlbko KorAa ct> homoqbk) 
9K0H0MH^ecK0H HayKH 6ysyT^ npoBtpeHH h Hcnpas- 
jieHH pHMCfiifl noHATifl, Eor^a ^y^yTi) pacEpiiTR 
npHHn;HnH ropHjHqecEHX'B HopMi^, h ji^m EaatAaro ropH- 
AHqecEaro HHCTHxyTadyAeT^CBoa BHyTpeHHaaHCTopia, 
T. e. HCTopifl o6pa6oTaHH£la no saEony npniiHHHOCTH, 
ToiBEO Tor^a OEaaceTca MaxepiaJLi), Heo6xoAHMuS pa 
ocHOBaieJiBHaro HacjiftOBaHia Boupoca o npHHaTin 
Boodn^e H jjia Bipnaro ptmema ero b'b OTAtoHHX-B 
cjiyqaaxi. 

S^tCB a OEaHMHBaio otb^t'b ' na EpHTH^ecEia bo3- 
paateHia 6ojite o6ui,aro xapaEiepa. %o EacaeTca 
norptfflHOCTefi h oniH^OE'B, EOTopaa dy^TO 6u Haa- 

fleHH B'B H3JI03KefliH 0TA*JlHHHX'B npe^MeTOB'B H H)pH- 

AHqecKHX'B BonpocoB'B, TO a OTJioaty OTBtTi Ha hhx^ 
AO Apyraro BpeMeHH. BaKOH^HBinH spyri* mohxx 

^OHHTOBl)", odoaptBUIH BCH) TpOHyTyiO MHOfi o6jiacTB, 

a HaMtpeH'B CA^JiaTB odaop'B h noABectn htofh sciM'B 
MOHM'B padoTaM'B. ToFAa dyAeTT) npHHaTa ao BHHMaHie 
H EpHTHEa dojiio cuen^iajiLHHX'B BonpocoBx. A ao 
Ttxi* nopi) AM Mena BasLHte Bcero BcecTopoflfle 
onpaBAaTB Ty ocHOBHyio mhcjib, EOTopaa nociaB- 
Jiena bo rjant mohxi cTaTefi, h yAajHTB t* com- 
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H'feflifl, EOTopuji noAHHMaiOTCfl npoTflB'B Moero npe;i;- 
npiaTia ero ii;tjiOMi b o^meMt bha*. IIoHaTfloe 
A*Jio, cTynHBHiH nepBHM'b na hobhS njTb, a 6ojite 
^riiM'L KTO ApyroH pHCKyio omndanca; ho oiuh6kh, 
ecjiH yro;i,HO, Moe npaBO, Moa npHBHMeria. Ho ftjia 
u.'bjiaro 8th norptnifiocTH h aadjiyacAenia He mho- 
vEWb BaatHte ornHdoKi* nepeniexqHKaMH THflorpa^- 
cEaro HadopmHKa. 

By^yiH HaxoA'iHBHMH b^ ompHTiH mohxT) He- 
AOCTaTKOBi^ H norptniHOCTefi, moh kphthkh OKaaa- 
.iHCb HeBHHMaTejibHUMH Ko MHorHMi datttqaniaM'b h 
pasMCHefliaMt. Mena yji.HBJiaeTt, ^to ephtbkh npo- 
cMOTptjiH MJiH HrflopHpoBajiH ^iHcTBHTejiBHO Hay^HHe 
pesyjibTaiH. He c^HTaio HyacHHM'b CEaaaTb 3A4cb Bce, 
qTO a AyMaio; ho B'b HHTepect nayEH a cqHTaio 
cBoeS o6a3aHHOGTbio ysasaTb xoTa na ojijiwb npHMtpi. 
BcaKOMy lopncTy H3BicTH0, mto yqenie o societas 
HaxoAHTca fl no ch) nopy B'b atajiKOM'b eocToaniH. 
BntniHaa CTopoHa 9Toro OTHomema, t. e. lopHflH- 
AHqecKia OTHomeHia, B'b EaEHxi* socii CToaTi» Kb 
CTopoHHHMi) JiHu;aMX, pa3pa(JoTaHH npeBOcxo^HO, TaEi 
HMeHHO pa3pa6oTaJi'b ee Tejib; ho 3a to laEaze ataJiEa 
Ta gacTb Teopin, EOTopaa Eacaeica BnyTpeHHefi 
CTopoHH, T. e. OTHomeflia, B'b EaEOM'b socii naxo- 
jiaTca MeiE^y codow. B'b nepnoMi) BHnycEi a ysa- 
saji'b Ha nyTaHHuy h TCMCHb, Easaa BH;i.Ha bi 
3T0M'b OTHomeHiH y puMCKHX'b ropHCTOB-b; TaM'b ace 
noHHTajica A0Ea3aTb, ^to HeAOCTaiOEi) nauieft Teopin 
B'b TOM^, TITO s cietas pa3CMaTpHBaeTca Boodle, ne 
pa3JiHqaa TOBapnni.ecEpx'b ji.oroBopoB'b no HX-b n.'fejiaM'b. 
TaK-b A'feJiaeT'b nanp. EyxTa. Bce, mto HanHcano 
dmwb yqeflHM'b nyateMi, ^BHyTpeHHeM'b OTHODiefliH 
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societas, — aajAuTejBui ffiMSb. Ha ofijam tobs- 
pnitecurb AoroBopon i siu'^-nm upouniueiiHoe 
otfn^ecTBO ■ TOH&o aflajisipoBaxb ero cjiqaocTb; 
3arfcn n noKasaA, sasoi to^huI uui3rb bo31o- 
xefli sj^iieb npi noMonv dKOBoaqecsai Hayu, 
I cneiyaibHoi pa3pa((oTKi aroro bi bhchmk 
creneHM npaKmecsaro i aazHaro npeAiera < no- 
josHji npo^miii (ttyH^eHTb. JEywe 6euo 
ecJiH 6h KpMTXLH otfpaTHJH BHHHame aa icxoxHufi 
njHKn,. a He nepeucxajn HesHaqireuiiiuxi npei> 
wjiBjmvb 9Toro oqepsa. 



I 



OOmiii yejiOBifl KpejiHTa « cneHiajbHUJi yqpeaKAeHlfl 
AM noAAepsKaiiH xpeAHra. 

J^OBtpie ecTb qyecTBO yBipenHOCTH, t. e. qyB- 

CTBO OTCyTCTBifl BCflKOt HJIH H3BtCTH0fi OnaCHOCTH, 

H AOJiXHQ 6un OTJiH^aeMO ot-b ofiAyMaHaaro, pacqn- 
TaHHaro ydtaA^Hia bi HaAexHOCTH JI^OBtpie 
ecTB Btpa, a. Bipa cb paayMoirb He cnpaBjaeica. 

EoA^ noBtpieMT) uojiHTHqecKaa aKOHOMk noHH- 
MaeTi qyBCTBO yBtpenflocTH wb tomi, wo nitHHOCTb, 
KOTopyio xoTflTT) saipaTHTL, He 6^jifiT% npTepiiHa, 
HO BOSBpaTHTCfl B% npexHeB hjih ApyroS RaKofi jih6o 
(})opMt. JI^oBtpie Bi TaKOM^ 9K0H0MHqecK0ii'b 3Haqe- 
HiH HasHBaeica ^KpeAHTOMi". 

06n^HMH ycjioBiflMH Kpe^HTa nasuBaiOTCJi 
K0M6nHaii.in, ycTaHOBJenm n yqpexA^nk hiy rocy- 
AapcTBt, 603^ KOTOpHXT), EpoM* cjiyqaeBi Heo({xo- 
^HMOCTH, Bpan^ jiH KTO ptfflHJica 6u saTpaqHBaTb 



Ha aroMi cyme^TBeuHo ocHOBUuaeTca pasJH^ie Meac- 

Ay JIHHHHMl H peaJbHHMl KpeAHtOMTi. 
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AtHHOCTH. SaSl I^tjrilO np0H3B0ACTBa, ^ TaK'B ff 

H TOro, qTo6u AOCTaBHTb Apyrmrb speieHHoe 
nojii>30BaHie 9THHH ottHHOCTflXH. Hfioe A'bjo rb yq- 
pezj^eeifl, KOTopua cnen^iajLHO Hiinrb b'b BH^y 
co;^tfieTBOBaTb ycTaHOBjeHiio Kpe.^HTHux'b OTaomefliH. 
Bh-10 6h npaBHJbBte laKoe pasAt-ienie: ycJOBia 
;T,OB'fepifl Boo6me H ycJOBia Kpe^HTa b'i> Ttc- 

HOMl CMUCll^. 

npezAe qtMi CKaxeMi noApodnte o Tixt h 
ApyrHxt, Heo6xo;mMO, bo Hadtacaflie HeAopaayMtHifi, 
cAt-iaTB ciiAyion^ee 3aMtqaflie. Mea;iy yqpeacAeBiflMH, 

110Jie3HUMff Wb HapOAHO~XO'3flHCTBeHHOM'b OTHOBieHiH, 

HVXHO OT.iHqaTL T% EOTopufl Cb caMaro senaqajia 
BU3BaflH 9K0H0MHqeCK0H npeAnpiHMqHBOCTLH)," H Tt, 
KOTopufl, XOTH BU3BaHH H Apyr^MH coo6paxeHiflMB, 
HO ^2iTbwb Hcnpo6oBaHH o(iiii,ecTBeHHoi aKOHOMieS n 

npH3HaHU Heo6xOABMUMB B.1H nOJ[e3HUMH. MOSHO 

yKHsaTb He Ha oaho yqpexAenie h nocTanoBJieHie 
nocjitAHaro CBoficTBa, h mh CKaaceMt ptniHTejiLHO, 
qTO ^npaBO HacitAOBaHia" npHHaAJiexflT'b 9T0My 
nocjiiAHCMy KJiaccy yqpeavAGHm. Oho oqeni, BHroji.HO 
Bt aKOHOMBqecKOMi OTHomeniH, ho ne 9T0fi BHro^t 
06fl3aH0 CBOHMl HpoHcxoatAeHicM'b. • 

I. 06}s(\A ycjiOBia KpeAHTa, KOTopHH bi to ace 
BpeMa H o6ffl,ia ycjioBianpoHSBOACTBa — pa3HopoAHH. 
HojiHoe BHqHCJieHie hx^ HeB03MoacHO, ^a h ne flyacHO. ' 
J[m nacB AOBO-iBHO yKasaxb BaatHMniia hs'l HHxt. 
Ha nepBOM-B njiaHt Tyra npe^CTaBMiOTCfl: 

A. TaKoe rocyAapcTBennoe ycrpoficTBO, ko- 
Topoe o6e3neqHBaeT'B odm.ecTBo oti* AecnoTin h anap- 

»'^) Buuycin, I. Cip. 18. 
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xiH, H 9HeprHqecKoe npaBHMJibCTBO, jocra- 
TO'iHO cHJitHoe AJifl Toro, qTo6H oxpaMTb Bt my- 
^apcTBt cflOKOfiCTBie H nopflAOKt. SaTtai'b 

B, IIojiHaa deaonaenocTb JIHMHOCTH H co(JcT- 

BeHHOCTH. 

IIOKa HtT'B BTHXt yCJLOBiH, npOHSBOftCTBO BO BCtXT) 

OTpacjiaxx npoMHinjieHflocTH orpaHHqHBaeTca ysKHMM 
pasmtpaMH h BBtpenie nitHHocTefi (5hiBae'n> caMoe 
HesHaqHTeJbHoe. Pt3KiH npHMip'b • noAofinaro coctoa- 
Hin npeji,CTaBMK)Ti> o^mecTBeHHHa OTHOinenia bi» boc- 
ToqHHX'B rocysapcTBaxt. 

He name ji^tjo nycKaxbCii bt» H:]cjiiji,OBaHie, KaKaa 
HueflHo 4>opMa rocyAapcTBeHHaro ycTpofiCTBa h KaKofi 
odpas'b npaBJieHia nandoji'be ciiocodHH npuBecTH ^t> 

BHCOKOMy npOItBtTaflilO npOH3BOJI,CTBa H yCTaHOBHTb 

o^mee AOBtpie Measly rpaaKAanaMH. PaBMbHttt o6pa- 
dowb MH upeAOCTaBJifleM'b yrojiOBHOMy npaBy saflH- 
MaTbca H3CJi4A0BaHieM'b Tto cpeji.ciB'B, KaKia Heo6- 
xo^HMbi Awia orpaatACflia jihuhocth. Bt> o6jiacTH ate 
rpaacAaHCKaro npaBa mh aaSMesica TOJibKO 3ani,HT0fi 
codcTBCHHOCTii H ea aHajiorifi. 

Hapymenie co6cTBeHHOCTH MoateTi) 6HTb noinoe 
H.1H qacTHoe. IlepBoe coctohtT) bi jiHineaiH 
BJiaji.'feHia HjiM Bi) uojiHOMi) yHHiiToateHiH o6i>- 
eKTa co6cTBeHHOCTH; BTopoe coctohtI) b'l CTtcHeHia 
BJiaAiiiia h.ih bx yHHMToaceHiH qacTH odxeKia cod- 
CTBeflHom. 

CpeACTBa, npeAJiaraeMtia rpaaKAancKHM'b npaBoia^ 
AM 3aiii,H™ co6cTBeHHOCTH, ^cjitAyK)^^: 

1) IIpeAynpeAHTejibHHJi, HMtiomia bi BH^y 



/ 
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upeAOTBpaTHTb HapymeHie ^yasoS cotfcTBeHHocTH. Gm)a^ 
upHHa^jiesaT'b: 

a) YrposH HaRasanifi. 

b) SaKOHHafl otfjiaa^HOCTB ne saTlsaTb npeA- 
npiflTifl, yrpoaaioiD.HX'B speAOMi co6ct- 
BCHHOCTH ApyrHxi 

^c) IIpaBO co6cTBeHHHsa ocTaHaBJiHBaTb npoAOJi- 
aeflie laKirxt A-bflcTBifi, KOTopM rpoMT'b 

OnaCHOCTBK) erO COtfCTBCHHOCTH. 

^ d) SaEOHHafi otfflsaHHOCTb AB'BaTb oOeaueqefiie 

(cautio) 3a Morymifi npoHSofiTH Bpeni* orb 

onacHaro' CBofiCTBa RaEOro nedyAb SAaHk hjih 
Apyraro saBeAema. 

Bet 9TH npeAynpeAUTeJIbHHfl MtpH HSBtCTHH^HJIH 

pHMjiflHaMi H HamjB npHMtHeHie b'b HX'b rpajRAan- 
CKOM-B upaBt. 3Atcb AOcraTOHHO ysasaTb Ha cjitAY- 
H)ni,ifl nocTanoBJieHifl pHHCRaro npaBa: actio furti h 
vi boiiorum raptorum (a), actio aquae pluviae 
arcendae b), interdictum quod vi aut clam (c) h 
actio damni infecti (d) 

2) MipU, RJIOHflIII,iflCiI KT> B03CTaH0BJieHiH) 

HapynieHHOfi codcT BenHOCTH. 9to BoaeiaHOBJieHie: 
a) Bo3M03Kflo HenocpeACTBeHHO, B'b cjiyqataa- 
meniji em citcHeHifl MaAtnia, ecjiH othhtoo 
BjiaAtHie MoaeT'b 6mh B03Bpaiii;eH0 h npH^HHeH- 
Hoe CTtcHenie MoateTi 6mh ycTpaHeao. JIjul 
8T0fi ii,tJiH cjiyaKHTi rei vindicatio, RorAa ka- 
pymeHie nojiHoe, h actio negatoria, RorAa na- 
pymenie B'b wth ^*). B'b cmhcji* a6cTpaET- 

»») Cm. Hyxxa, Pand. § 376, 384, 396, 386, 396. 394. 
2*) nyxia, Pand. § 17F, 02, 
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HUXl npHHa;(J[eiRH0CT6ft C06cTB6HO€TH dTK 

HCRH co6cTBeHfiOCTn HHEorAa He HanpaBiH- 
lOTCfl npoTHBT) sapaHte onpeAtoHHaro jiHoia, 
a npoTKB'b BCflEaro, rto 6u hh abbjica napy- 
mHTOJieifb, H noTOHy ohh HasBanu ^actiones in 
rem wh npoTHBynoJioatHOCTb actiones in per- 
sonam 

b)HeiipaMo, nocpejCTBOM'b BosMtme^aifl n;4HH0CTfl 
B'b cjny^ai nojiHaro mb ^acTnaro paspymeHifl 
o(J'beKTa codcTBeflflocTBT. JtJia 9Toft i^tjiH ay- 
XHT'b actio ex lege Aquilia ^% Btnocji'hA- 
leMii HCRt H'bT'b HaAotfHOGTH npB rei vindi- 
cation negatoria,KorAa npe^CTCBJiiieTCfl HHacT- 
Hoe Hapyraeeie co(5cTBeHHocTH; noTOMy ^to bi 
TaKHX'b cjy^aflX'B 9th hceb HanpafijaiOTCfl 
TaRse H R'B BOdHarpasAeniio yduTROB'B. Otho- 

CHTCJIbHO 3T0fi pHMCEOfi 5^0MeHRJiaTypH EC HySHO 

3a6HBaTB, ^TO Bi cjiyqaflXT) ^QCJI'h;^Hfl^o po;^a b-b 
vindicatio h negatorfa saRjnoqaeTca h actio 
aquilia ^'). 



9to pa3ji;4jieHie actiones qncTO BHtmaaro h MexaHH- 
HecKaro CBOHCTea. Owb mxerh hm^tii MaeMOHHqecKoe ao- 
CTOHHCTBO, HO AM cHCTeMaTHqccKaro pacnpeAiieHifl h paa- 
BHTia uocTaHOBjefliS npaea HeyAo6flo h epeAHO, noxoMy qro 
padAiJAeTi nocTaHOBjeflifl npasa, ceflsaHBUfl nes^y co6oft 
AMCTBHTeJBBO, T, G. CBOeff I^'fejBH), H Hao6opoT'B, CKyqEBaeTb 
Taxifl nocTaHOBJieHifl, KOTopufl no T^l&m CBoe2 ue HMiH)T'b hh- 
Hero Meac;^y co6ofi o6maro. 

**) Hyxia, Pand. § 388. HojiHafl aamaia co6cTBeHflocTH 
BOSMoaHa TOJibKO Toaa, Eoi:na cymecTsyeTi noHSTie uie bo- 
oth H BUAaHBi ACHbrH, na KOTopua moxho CBecxH BcsKyK) 

IltBHOCTb, B'B dlEOfi 6ll (|)0pHi OHa He 6HJia. 

^'') 3x0 saMtqania nojyqaexi npaKXHqecKoe aHancHie «b 
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qro VB pncKOVb npaBt Hapir^ ci domininm 
otfpaaoBajiiicb m ero aflajoris. ^ OrcnAa npflioe 
nocxkffim to, ^ito Toxy, Koiy npna^ejuin 
jurainrealieoa, npHHa;i.jexarb h Bet Tib npH;^!^ 
AHqecKiH cpeACTBa, EaBiA miterb h dominns, cpe^- 

CTBa Cb I^tJIBK) OTKJOHfiTb H jeTpaHfiTb HapjMeHifl H 

BO^cTaaoBJiiTb CBoe HapymeHHoe npaBO. Jl^apon, 
B'b pHXCROirb npaBt dtono mvn^ ne BHCKasaHO, ho 
Ksoiffiii pa3'B yitCTHO 3an(HTH jura in re aliena 
npHHtfieflie Dpn^H^ecBHX'B cpe^CTB^b oxpara co6- 

CT^eHHOCTH. y pBXJIflH'B BBeAeHH OCO^flA Ha3BaHifl 
J[ASl TtXl HCKOB'B, KOTOpHB pOZAaiOTGfl 831 HapjineBiil 

KaRoro m6jj(h jus in .re: actio confessoria j^jul 
eepBHTjTOBb, actio de superficie jsfisi cynep^Huiap- 
Haro npaBa, actio in rem emphytenticaria f,ASL 
9M$HTe4>TH H actio hypothecaria sauaAHaro 
npaBa 

IlyTeHi 9Toft anajEorHqecEoi sam^HTu jura 
in re pacfflHpMocB noMTie actiones in rem. Bet 
9TH actiones o(!o3HaMaiOTGfl o^siHM'b HMeHeMi pe- 
titiones 

noMTieMt petitio pacranpaeTca h noHflTie 
nMyn^ecTBa. O^Ha a6cTpaKTHa>i BOBMoacHOCTb 
BUTpetfoBaib npH noHoiii,B rocyAapcTBa BJiaAtme Beiii,bH), 



TOM'b cay^ai, Kor^a KOHua npoi;ecca o co6cTBeHHocTH 
yMHpaerB OTBtT^HK-B. Rei vindicatio odpamaexoa Tor^a npo- 
THBTi oacJifeHHKOirL, — in quantum ad eos pervenit. 

*«) BHoycKi II. Cxp. 18, IST 

«•) Ilyxia, Pand. §§ 191, 175, 176. Nota h. § 214. 
L. 178. § 2. D. d. V. S. (50, 16) — petitionis autem 
verba in rem actiones significari videntur. 
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y fioro OHa hh 6mn., h BJiaAibTB 9T0it Ben^bio 
RaR'B codcTseHHocTBH), TaKOfl B03uosHOCTi> nojiyqaeT'B 
ii;iHHO€Tb Bt odopoTi, H BOTt floqeuy petitiones 

flBMIOTCfl KaS'B COCTaBH^fl qacTH dMyii^ecTBa, EaE'B 

BHA'b bona civilia ^^). BcjitACTfiie aiora aBMexca 
a6cTpaKTHoe npaBO codcTBenHOCTH, b-b npoTHBynojioiB- 
HOCTfc KOHKpeTflOMy dominium, fiOTopoe ne paa^tJibHO 
CB BJia^^tflieM'L. To^HO TaKae aBJiawTca a6cTpaKTHHa 
jura in re, kt> npOTirnynojioffiHOCTL itMi jura 
in re, KOTopHa CBaaaHH e-B ocymecTBJieflieM^ 
B03M0XH0CTH nojiBSOBaHifl. JI^aj[BHMmee pacmspeflie 
noHflTia HMymecTBa SBJUieTca BCJit^CTBie hckob'b o 
B03HarpaxAeHiE 3a ^aspymeHHue nOBpescAeHHiie 

od-BeKTH COdCTBeHHOCTH If HpeAMeTH, EOTOpHe 

pascMaTpHBaiOTCfl EaE'B anajiorin co^CTBeHHOCTir. 0;i,Ha 
B03MomHOCTB Tpe6(>BaTB npa noMomH rocy^apcTBa 
B03HarpaaAeHifl y^UTEOB'B TaEme nojiyiaeT'B cawo- 
CTOflTeJiBflyio^ntHy, n caMHe hceh, EaEi persequu- 
tiones, npHTOCJiHiOTca E'B bona civilia 

B'B OAHOfi ii'6'h npexHHX'B cTaiei m BH^tjifl, 
qTO no BSFJa^y pniuiafl'B jojirOBHa ii;iHH0CTH, ^lapoMi 
qTO (J)opMajiJHO ^) no^JieasaTB cotfcTBenHOCTH ^oJiaflHEa, 
HaTepiajiBHO c^HTaiECB co6cTBeHHOCTBK) spe^HTOpa; 
TaEOfi cqHTaiacB res empta.' Mh B'B npaB-i om- 
^aTB, qTO 3amHTy co6cTBeHHOCTH pHMJiaHe^Jia noat- 
AOBaTeJiBHOCTH pacnpocTpaaajH h na aiyMaTepiajiB- 
ayio co6cTBeHHOCTB. Jl,4ficTBHTejiBH0 y pHMJiae'B 



BunycKi I. Cip. 15. 
s«) BHnycki. I. Cip. 15. 

§ 2. J. d. contrah. empt. "(3, 33). Sane qui nondiiin 
rem emptori tradidit, adhuc ipse dominus est. 
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AOJUPHHirb^HieHHonpoAaBei^i,(iiiij[io(>ii3aH'k,praestare 
actiones', t. e. Bct hckh, npHHaAiexaniieeiy ^p- 
laJibHO H aan^Hmaioii^ie co6cTBeHHOCTb, o6fl3affB 
yeTfnHTb noRjnn^HKj, h nosyim^iR^ loxerb npejfb- 
tLMSTh an HCSH, KaiTb actiones utiles,' 6e3i oco- 
6miot ycTynM. Sed etsi quid praeterea rei ven- 
ditaenocitnm est, roBopHTCA vb pncEon npasi, 
actio emptori praestanda est, damni forte infecti 
vel aquae plnviae arcendae, vel aqnilae, vel inter- 
dicti qnod vi ant clam. B&k hckh, (}»opHajiBHO npH- 
HaAiesan^ie npo^aBiiy npoTHBi CTopoHHHX'b jonrb 
3a paeipary, noBpexA^Hie hjih paspymeme otfiesTa 
noKynHofi e^i^fKH, oxHHasoBO npeAOCTaBJurorcfl h 
noKyninHEy **). 

G. 3a1]^lTa cotfcTBeHHOCTH caia no 066% 6uj[a 6u 
emfi HeAOCTaTOTOOfi j^s. nowpzaHifl npoHaBOACTBa 
H AOBipLi Bi rocyAapeTBt, ecjH 6u ona He boc- 
no;iHJuaeb xpyrm yqpexA^Hieirb. %o TOJRy bi 
((e3onacHOCTH co6cTBeHHO€TH, ecjH He 3Haenib, Kanie 

06^eKTH HOXHO CqHTETb CBOet C06CTBeHH0CTbK), H 

^OSHO RazAHfi qacb osHAaib Hcsa o co6cTBeHHOCTH eo 
CTopoHH Apyraro?H ^to nojib3H B'b ytftawemn, qTO 

06'beRTH, KOTOpHMH SI BM^tjOj HeCOMHi^HHO HOii CO^- 

CTBeHHOCTb, KOFAa ecTb coMHtHie TOMX, npHHa^- 
jesaTi Jin h MaTepiajibHO sth o^'besTU MH'b; EorAa 
KOSHO onacaTbCfl, ^T0 HHyn^ecTBO, npHHaAJiesaH^ee 

MHt 4^0pHaJ[bH0, MOSeTl 6HTb OTHATO AOJirOBHM'b 
HCKOM'b no CBOefi I^iHHOCTH? BOT'b Ho^eHy BecbMa 
paHO y pHHJlAH'b, RaEl H y Hi^HI^eB'b, HaXOAHIVb 

lopHAHqecKift HHCTHTyT'b AaBHOCTH na pa^y cb TtMH 



»*) L. 13. § 12. D. d. A. E. y. (19, 1). 

f 



— 49 — 

epeACTBaMH, KOTopHi ejiysarb am ^an^HTH co((ct- 
BeHHOCTH. Quod ideo receptum videtur, roBopffn 
Pafi, ne rerum dominia diutius in ineerto essent 
Bona publico, roeopHm b^ ApyroM'L MtcTt, 
usucapia introducta est, ne scilicet quarundam 
rerum diu et fere semper incerta dominia essent 

OqeBH^HO camo cQ6ofi, ^ito pasBHiie btofo hhcth- 
TjTa njifiT'b napajuiejibHO pasBHrioM'B, T. e. no- 
CTeneHHHMi' pacmHpemeiL'b noHATifl HMyqecTBa, ^T0 
AaBHOGTL nepBOHawBHO orpaHHqHBajacB oahhmh 
TOJiwto ofiieKTaMH co(5cTBeflHOCTH noToMi pac-^ 
npocTpaHHJiaci) Ha aHajioriH co(JcTBeHHOCTH (jura in re), 
H npesA^ Bcero Ha cepBHiyTbi sax'bM'b pacnmpH- 
ucb Ha OTHomenie codcTBeHHHRa Kh HMto^eny 
jus in re h naKOHeit'b nojiyiHjia CHJiy h am 
npaBi AOJiroBBXt *^). KorAa ycraHOBEjiocb noHHTie 
HHyni;6CTBa, KaK'B coBosynHOCTH atfcTpaETHiix'B jifin- 
HOCTefi, HBHJiaeB h o^H^aH HAefl a^bhocth a^ bc^zT) 
o^TbeKTOBi HMjni;ecTBa, t. e. ajw iitHHOCTei, (Jesi 
cootfpaseHia etl $opMH n BHAa. Basnaa sacjiyra 

lOCTHHiaHa BT> TOH'B, ^TO OH'b CTpeMHJIGfl BHeCTH 

acHOCTB H npocTOTy B-B sanyTaHHoe yqenie o a^b- 
HOCTH A^ co(>ctb6hhocth; ho pHMCEoe npaBO HenojLHO 
3A4cb B^ Towb OTHOffleniH, ^to oho He ji,mo o6ni,e- 
otf'BeHjnom.HX'B OAHOO(5pa3HHX'B nopM^b^ a-^^ bchroS 

AaBHOCTH, EaEOBl ^£1 HE 6m'L npeAMBT^B, ^TO 



Gaj. 1. § 43. 
8«) L. 1. D. d. ususcap. (41, 3). 

Jlyxia, Pand. § 156 cjik. 
»8) HyxTa, Pand. § 188. CpasH. § 175. Nota d. h § 177. 
8») Ibidem, § 190, 202. . 

Ibidem, § 189, ci*;^. 

JtAHKBAFT-B. 3t10AH. 4 
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OHO H6 BUCTOBEJIO O^Q^HXl JCJObIS, npH BOTOpHX'b 

lOseTi 6uTh yTpaqesa hjih npio^piTena scflKafl 
HiHHOCTb nyTOMi AaBHOCTH. Jl^Jia coBpeMeHHaro 3aK0- 
HOAaTOJibCTBa ocTaexca BasHofi zskjijam^i namB CHOBa 
npepBaHHjH) cb lOcTHniaHOM'B padory, h 3HaqHTejiBH0 
yapocTETB rpaxAa>H6Koe npaso b'b 9toS qacTK. 

HOBtflinee BpeMfl b'b ntKOTopHX'B rocyfl;apcT- 
Bax'b TepMaHiH ;i;aBHOCTb a^a codcTBeHHOCTH h 
jura in re OTHOCETeiiBHO He^BHKHMoS co6cTBeHHOCTii 
noTepajia CBoe npaKTHqecKOo SHaqenie, noTOiy qro 3aM*- 
HmApyrHMTB, dojtenojHHHi yqpeatjemeM'b.B'b sTHxt 
rocy;i;apcTBax'B bc* noaeMejibHHe y^acTM nofli'b naji;- 
sopoiTb npaBETejbCTBa to^ho nsMi^penH h HaHeceHH 
Ha njian^b; HMeHa co^cTBeHHHBOB'b odosHa^eHH B'b 
KHHr4, KOTopaa Be^eTca npH yqacTm odmecTBeHHOft 
BJiacTK; zmjijiS. nepexo^^'b H03eMejibHofi co6cTBeHHOCTH 

OTte^aeTCK B'b KHHr'ft, H TOJIbKO TOTl, KTO SaflHCaH'b 
B'b 9T0fi KHHT'h C0(5cTBeHHHK0M'b, C^HTaeTCa TaKOBHH-b. 

To ae caMoe h co bc4mh jura in re; DpHSHqecKyio 
CMy EwkmT> TOJIbKO t4 orpaHHqeHia qymofi co6- 

CTBeHHOCTH, KOTOpHfl OTM-b^eHH B'b n03eMeJIbH0fi EHHrft. 

BoT-b no^eny B'b aTHX'b rocy^apcTBaxTt H'bT'b HEKa- 
Koro pHCEa npH npio(Jp'&TeHiH cotfcTBOHHOCTH H^py- 
rnx'b Be^HHX'b npaB'b na qyacio yqacTKH; noTped- 
HOCTb B'b ^aBHOOTH AM BTHXi cjEy^aefii Hcqesja, 
a cb Heft Hcqes'b h caMHft UHCTHTyi'b. Bcjii^CTBie 

TaEHX'b nOpHAEOBX B'b BTHX'b deVULSLTh SHa^HTejIbHO 

no;i;Hjij[ocb npoHSBo^CTBO h ho MOHbine nojiflSLJic^ e 

06jB}t Kpe^HTl. 

HafflE lopBCTH pasJTEqaBOT'b AaBHOCTb npio(5pt- 
TaTeibByK) e noracETejEbHyio, e, KaE'b naH^b 
EaxeTca, 663'b BCAEaro ocHOBania. BcflEafl.A^BHOCTb 
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npiotfp'bTaTejiBHaa a^a o^Hofi CTopoHU h noracH- 
TUhESLH. j{,M Apyroft. CotfcTBeHHHKt npio6p4TaeT'b 
Bi Tomb cjiyqat, Kor^a cepeiTTyTi Ha ero y^acTOK-B 
Tepaexca ^peat non usus. Tohho Tasae h fliojia- 
HHKi npio^ptTaeTt ii;4hhocti> bi TOMTb CJiy^at, 
KOrAa saAaBBHBaeTCfl npoTHB'b nero ^OiiroBofi hcr'b;. 

I^tHHOCTh, KOTOpyiO MaTOpiaJILHO OHl C^HTaJIt KaKl 

aes alienum, i&cji'hjifiTBk a^bhocth HCRa CTanoBHTCfl 
AJifl Hero aes suum. OiciOAa cjiiAy^Ti, ^to ^aB- 

' HOCTB BJiaA'bHk H A^BHOCTb HCKOBaS AOISHU BCCTH 

oAHHaROBHH'B posyjibTaTaH'B, n nOCJI'bAHHA He 
MOxeTi ocTaBJiBTb 3a codoS HHRaRoro obligatio 
naturalis. 9to cjitAyeTt n nat toto^ mo o6a 
HHCTHTyTa o^eBHAHO HMtiOT'B o^Hy H Ty ace HapoAHO- 
xoaafieTBeHHyK) nitjii), t. e. yAOBJieTBopeflie oahoS 
H Tofi m npaRTKqecRofi noTpe^HocTn. Mu np^MO 
yTBepSAaeii'b, ^to hhrto ho bi cocTOflnm yRaaaiB 
AM HCROBoS AaBHOCTH HHyH) npaRTHqecKyio n;tjiB, 
q'bM'B AM A^^BHOCTH BJEaA^Hifl. Gj^AOBaTejibHO, h 
npoTHBi 9Toro Heqero cnopHTL; ecM a^bhocthkS 

BJiaA'^Jiei^'B He HMteT'B HHRaRHX'B 06fl3aTeJIb€TB'B 
OTHOCHTeiBHO HpeKHHrO XOSHHHa BeH^H, TO H AOJI- 

SHHR'B HHq^M'B HO MOxeT'B 6htb oaturaliter o($h- 
3aH'B OTHOCHTejiBHO CBoero RpeAHTopa. yRa3aHk 

pHMCRHX'B HCTOHHHROB'B HpOTKBOp'b^aT'B Bl dTOU'B 

cjiyqat OAHO ApyroMy; noaTOJuy aiOTTb Bonpoci mo- 
seT'B 6hm> p'bmen'B tojibro nyieii'B AOAy^^^^ ^^'^ 
OAHoro npHHi^Hna. Mu ji^humwh jifi^KHW hs'b q6- 
ffl,aro ratio HHCTHTyTa AaBHOCTH — ratio, ROTopyio 
0TRpi^;^eT'B HaM'B dROHOMH^ecRaH HayRa ^^). 



**) CpaBH. KHpyjibct'L, Civilrecht.CTp.2lO, 212. Nota ***).- 

* 
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D. npexA6 6aM otf'bflCHeflu h yRasafiH ocHOBa- 
nm, noqeMy conditio usnoHpiendi c^HTajiocb y 
pHMJUHi Ben^HHM'b lopsAHqeCRHM'b OTHomemeifb h 
saHiHiE^aJiocb ocotfeHHHM'B BemHHHi HCBOMi H actio 
negatoria. KacaxejibHO cjiyqaa eojuihsIe AByxt jrait'E, 
OAHHaROBO npio6pi^BinHX'b BJiaAime bona fide h ex 
justo titulo, pHHCKie DpHCTH HB eorjacHH MexAy 
co6oft. Hepai^ift 6oJi4e npasi, roBopa, ^to a^jlo 
AOJiaKHO pimaTbCfl CTapniHHCTBOM'B npio(5ptTeflia BJia- 
fi/bEiE. 9to MHtnie hcxoaht-b nat Toro, qio conditio 
usncapiendi ecTb BemHoe lopHAH^ecKoe otho- 
ineHie, anajiorHqecKoe . cl codcTBeraocTbio, — ad 
instar proprietatis, a qTO tot-l, kto npiofipiTaera 
Bemb bona fide Ir ex justo titulo, OTHOCHTeJibflO 
actio Publiciana HMteTi jus quaesitum, KOTopoe 
He Moaera (5HTb y aero OTHaTO. PacnpocTpaHeHie 
publiciana in rem actio h Ha jura in re 6ujlo 
He dojibnie, KaK'b TOJibEO nocj[iAOBaTejU>HOCTb, no- 
TOMy ^T0 9TH jura— anajioriH cotfcTBSHHOCTH 

E. 3a^HTa co^ctbchhocth h bonae fidei possessio 
ex justo titulo Ha npaKTHKt 6hjih oqeHb HejocTa- 
ToraH HO Tofi npHqHH*, ^T0 Ha Hcm* Jieaajia 
o6a3aHHOCTb ;(0Ea3iiBaHia. OTHasniH Bja^iHi^, Eas- 
fui Morb 3acTaBHTb BJiaA^Jibua AOKasHBaxb cboh) 
co6cTBeHHOCTb HJiH npiofiptxeHie BjaAinia ex justo 
titulo. YcTpa^eme TaEoro Ho;i,ocTaTEa 6ujio npaE- 
THqecEoft noTpe({HOCTbK). npcTopi otfMBHJi'b Bent- 
HiiMi) lopHAHqecEHM'b oTHomeHloM'b BMjifbme caMO 



") L. 31. § 2. D. d. A. E. V. (19, 1). 
CpaBH. BwnycK'B II. Cxp. 18, 19. 
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no te6% OAHO possessio ^*). JH^m cjiy^aeBi cTtcHe- 
Hiff H mmms BjaAinia npeTQpcKifi b^hrti BBejit 
coBepmeHfio anaJiorMecRie hcrh, tre'B nasHBaeMue 
interdicta retinendae b recuperaridae possessio- 
nis % . • ^ 

HoHflTie possessio, KaK'b npoxHBynojioatflOCTb 
nOHflTifo dominium, cymecTBOBajio h ao aTHX^ BJia- 
AtJibiecKHXi HCKOBT). KaKX CKopo cymecTByeT'b cb6- 
CTBeHHocTb, cym^ecTByeit h ea npoTHBynojioatHOCTb. 
Bt) npoTHBynojioffiHOCTb codcTBenEHKy de jure Bcer;i,a 
(Jm-b H co^cTBeHHHK'b de facto, t. e. totI), kt'o hm*- 
eTi) qyatyio Beiii,b h cqHTaeTi ee CBoefi co(5cTBeH- 

HOCTbH). Ho KaK'b npH C06cTBeHH0CTH BOaHHOO 

o.fl,HO rojioe petitio, trk-b H,npH BJiantmn, nyieM'b 
BJiaAtJbmKHX'b HHTepAHKTOBi, o6pa30Bajiocb a6- 
CTpaKTHoe BJia;i,tHie— noHaiie faKoro BJia^tjib- 
^a, KOTopoMy npHHa^jieacaT'b oahh TOJibKO BJiaAtJib- 
^ecKie JHHT^epAHKTH, KOTopufi noaioiy neecTb (J)aK- 
TH'qecKifl BJia^tjieu'b, a cqHiaeTCfl TaKOBHM'b TOJibKO 
Bx cy^t. TaKofi BJia^'bjien.'b HasHBaoTCfl civilis pos- 
sessor. EMy npoTHBynojaraeicji naturalis' possessor, 
T. e. TOTT), KTO HMieii) BJia^tHie (J)aKTMecKH, cb 
- animus rem sibi habendi, ho He npHSHaeTca BJia- 
AtJibueMT) lopn^H^ecKH. no9TOMy BJiaAtnie civilis 
possessor'a ecTb Htqio ^hcto H;i,eaJibHoe. Na- 
turalis possessor, KaKi npoTHBynojioaHOCTb civilis 
possessor'y, ne AOJiaefl'b 6mh CMtniHBaeM'b itM'b, 
qui naturaliter tantum possidet, kto corpora liter 



**) hoc ipso, quod possidet, plus juris habet» 

quam ille, qui non possidet. L. 2. D. Uti pioss. (43, 7). 
**) Hyxxa, Pand. § 13j, CJiiA. 
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yji;epaiHBaeT'fi Bemf> 6e^% animus rem sibi habendi. 
Ho H nocjftjHifi HasHBaeTCfl H&orAa naturalis pos- 
sessor *^), HO cjiflyeTt o6painaTi> BHaname Ha CBaas 
p'&^H, qT0(5H HOHHMaTb 3HaqeHie 9Toro BHpaxeHia. 
TaKHM'b odpaaoMt pasjinqaioTCH: 1) civilis h natu- 
ralis possessor; 2) possessio npocTCf h naturalis 
possessio. A OTCiOAa cjitAyeTX, ^to OTHOCHTeiBHO 
o^HOfi H Tofi ace bc^h MoaeT'L 6HTfc civilis pos- 
sessor, naturalis possessor h AeieHTop'B, t. e. 
naturalis possessor Bt ApyroM^ CMHCJit ^^). 

Ta ate caiaaa noTpe^Hom, KOTopaa pa^OM'B ct> 
samHTOfi cotfcTBeHHOCTH H bonae fidei possessio 
BHSBajia 3aDi.HTy h o^hofo tojibko BJiaXtflia, Ka- 
KOBH (5h hh 6hm ycjiOBia ero npio6ptTeHia, paAOM'B 
Cb 3an;HT0fi jura in re h quasi-possessio ^®), npi- 
ofipiTeflHOK) ex justo titulo h bona fide, BH3Bajia 
h san^HTy quasi-possessio He3aBHCBM0 orb ycjiOBifi 



CpaBH. L. 7. § 11. D. comm. divid. (11, 3): 
L. 1. § 9, 10. D. d. VI. (43, 16): Dejicitur is qui possidet, 
siv« civiliter, sive naturaliter possideat; nam et naturalis possessio 
ad hoc interdictum pertinet. Denique et si maritus uxori do- 
navit eaque dejecta sit, poterit hoc interdicto uti, non tamen 
si colonus. JI,apeHie hhhtokho h cyupyr-B npoAOiKaeirb cto- 
TaxLCfl lopHAHHecKHMx Ma^'fejibueM'L, civilis possessor, h eMy 
npHHaAJieaKarB BiaA'feJiBqecKie HHTepjiHKTH; ho b-b cjiyqai 
HaQHJEbcTBeHHaro jiBnieHiA uji&A'hRis AOCTaxoHHo 9 ne npHs- 
HaBaeMoro ropiuHqecKHMi, npocio civilis possessio aceHH. — 
Bi xaKOMi) cjiynai OHa HM'jbeTi interdictum de vi; ho colonus 
He HMieTi>, noTOMy 4x0 orii> He BJiaj^'j^exi. Dejiqitur is qui 
possidet, X. e., interdictum de vi xpe6yexTi npHcyxcxhia ani- 
mus rem sibi habendi, a ero u^Ti* y naturalis possessor B'b 
CMHCJi'fe xexeaxopa. 

BHnycKi II. Cxp. 19- 
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ero npiotfp'6T6Hiji. BnpoqeifB, phmmho bbojih 3a- 
jOfiTj quasi-possessio tojibro HtKOTopsx'B 
OTjtjibHHX'B cjiyqaaxi *®). 

F. Bonpoci TOM^b, Kasoe BjrkHie Ha npoHs- 
BOACTBO E o6me6 AOB'bpie wb rocjAapcTBi^ osasEi- 
BaeT'b nojiosenie: ^BCARifi npoHstBOAHTejB in bona 
fide npio^ptxaeTi cobcTBeHHOCTi) na CBOfi npo;tyKT'B*', 

H HaCEOJELEO dTOTb OpHHI^Hn'B npOBe^eHl B% pHH- 

CEOMi npaBt — BTOii Bonpoct ;^ocTaToqflO pasi- 
acHeH'B npexAe^). 

G. MorydS puqari spoHSBOACTBa eocTaBJiA6T% 
TaEjRe npaBO Hacjii^AOBaHifl.' Kto ^6l^7s,jifim> wb 
Tom, qio ero HMymecTBO AOCTaneTca b'b fl,o6Hqy 
HeH3BtoHoS TOJini HM nocTynETii B'b OTBJieqeHHyK) 
rocyAapcTB6HHyH) saccy, Torb orpaHHqHBaeT'b CBOe 
npoH3Boji;cTBO, H Bce, qio Hiter'F, CTapaeTCH no 
B03M0SH0CTH HOTpe^HTb caHi. HanpoTHB'b, yBipoH- 

HOCTb qeJOBi^Ea B'b TOH'b, qTO MO^U BFO BpHJie- 

xaHifl noCdi'b CMepTH AOCTanyTCfl TOiy, ETOAJiflHero 

(JjIH30R'b H AOpOr'b, — ^^yBtpeHHOCTb B'b 9T0M'b CyjeT'b 

noon^paTb ero K^b tfepesjiHsocTH h A^HT^jibHOCTH. 
TaEoe o(5mecTBO, EaEoe xoTtjcb cos^aTb C. Chmo- 
HH3M^, 6ujL0 6u 3aM'bqaTejibH0 j![tHHBiiHi», pacoy- 
n^eHHiiiM'b H ^tAHUSfb. npaBO Hacji'bAOBaHifl, ji,tjL2JL 
rpas.AS'HfrHa npeAapiHMqHBHM'b b tfepesoHBUM'b, 
jiBiaeTCfl BaacHHM'b' ncToqHHEOH'b HaitiofiajOiHaro do- 
mcTBa B cji'bAOBaTejibHO EyjibTypu .*^). 

MoaRHO CRasaTb cb yBibpeHHOCTbio, ^T0 ho tin- 



C^. HyxTa Pand. § 139. 
^) BHiiycKi» 1. Cip. 28 CJ*a. 
Pomepi, Grundlagen. § 84. 
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Bajio ejBfi o($in;ecTBa des'b sacii'bAOBaHifl, no Toft 
spocTofi npH^EH'b, ^To Hacji'bioBaHie ocHOBHeaeTca 
Ha saEOHi ^pHpoAH• EaxAaro qejEOBtsa npn- 
poAa BJosHJia 6aj[i>iae hjih Henbine jho^bk a'^- 
Tflii'b, noqHTaHifl m fojijmuwb, npHBasasHocTB 
cynpysecsyK), npHBasanHOCTb e'b. poACTBeHHHEaMi, 
a CB T'bM'L . BH'l^cTt BjosBHO w no6yxA^Hie uepe^a- 
BaTB CBoe AOCTOflHie 63immwb jiioahuI). IIojosh- 
Tejibfloe aaEOHOAaiejibCTBo ycTftHOBHjio nopaAOK'b Ha- 
cji'bAOBaum, a noAHHMaioii],aflCJi ii,HBMH3ai]iiji, nzwk- 
Heme HpaBOB'i^ h pej[Hrio3Hiiixi BOSsp'bHiS snsuRaJiH 
nocTenefiHoe nsM'bHeHie OTHOcan^BXCfl mjsfi, HopM-B, 
T. e. iitjiyio BCTopiD npaBa HacjitAOBania. IIo- 
HflTie hereditas lasse AP^BHe, saE'B h pinicEifi 
HapoA'B. UpflHEMaTB, ((yATO nepBOHa^ajiBfiO pHMCsifi 
HapoA'B H6 SHajQi'B HaGJLiAOBaHia, SHaMHTB TO xe, 
^TO npHHHMaTB, 6yAT0 ecTecTBeHHHft HapoA'B Ha^ajii 

CBOK) SH3HB B^ H66CTeCTBeHH0fi O^CTaHOBEt. 

B'B cHjy BUGEaaaHHaro coo6pa}KeHifl dEOHOHH^e- 
CEaH HayEa saaBJtaeT'B noJEoxHiejibHOMy npaBy Tpe- 
doBame, mo6hi BCHEifi vlovl cbo6oaho pacnbpaataTbca 
ocTaion;HMca noat Hero rayntecTBOM'b, TtMH 
TOJibEO orpaHH^eniaMH, EaEia na EaxA^'ro najiara- 
DTI HpaBCTBeHHOCTb H rocnoACTByH)ni,ia BOSsptHia 
BpeaieHH. 9E0fl0MHqecEaa HayEa Tpedyei'b CBo6oAflaro 
testamenti factio, Cb BUA'l^jieHieH'b 3aE0HH0& aojh 
B'B nojib3y 6mm&MiLXi, poACTBeHHSEOB'b; bi> T'bx'b 
cjiyqaaxi, Eor^a BHesanHO BacTHriieT'b qejOB^Ea 
CMepTb, ne a^'Bhih noEofinoMy H3'bflBHTb cbok) no- 
cjiiAHJOK) BOJH), 9E0H0MHqe6Eaa HayEa TpefiyeT'b, 
^To6u nojyqajia SHaqede' npeAHOJi.araeMaa Boja no- 
EOfinafo, onpeAtJiaeiaa corjiaGHO rocnoAGTByioni.HK'b 
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Bossp^HiflH'B Bfmenn h npHHgBnaBfB HpaBCTseHQoeTir. 
JlfiHTOj B-b TeqefliH CTOJiiifl, pHMCKoe npaBO nOTa- 
jiocB paaptfflHTb 9Ty aajaqy h b-l cympocTH ptmirjio 
ee. Ho loCTHHiaHOBCRoe * npaso HacjiAOBaflifl, oco- 
6eHH0 npaao HenpefttHHoft nacjE'bACTBeHHOt ^jes, 
noj[HO MycopoH'bt npomeAinirx'B BpeueE'L, n Hejibsa 
He BHcsasaTB rj[y($OKaro coamiimH, ^ito HtoeiiKafl 
npocTora . nepeca^HJia B'b TepMaHiH) bck) 9Ty Maccy 
HCTopHqecEHX'B otfjEOMROB'b, c($eperj[a nxi T^aTejiBHO, 
6yAT0 nepju Basie, h dTSifB npeBpaTsia name 
A'bBcTByiaiiiiee npaBO HacjiiAOBaHiH wb noMOfiHyH) 
jiMy. Ct npaKTHqecKofi cTopoHH ^) pnircKoe npaBO 
HenpeM'bHHofi Es.cjvbjifiTBmRO& aoj[£[ bo MHornx'B ot- 
Homem^x'b ctoht'e bx npoTHBopt^iH ci ydtacAeHieMt 
HiM6ii;Karo Hapo^a. fiax^afi na^HHaioiOiii ^pncT'B, 
npHHyaBA«HHHft HsyqaTB ero, TiyBCTByeTi ToniHOTy h 
BpHxoftHT'L Bt HeroAOBasie OT-b Toro, ^to HiMenjcie 
nejaHTH noSBOiaiOTi C€64 yTBepaA^Tt, 6yAT0 Bca 
dia qenyxa nepemjia B'b cosHaHie H^Hei^Baro Hapo^a. 

Kto npiofipiiaeTt HacjtACTBO, ki KOTopomyoH'b 
npH3BaH'b — a 9to npiodpiTeHie coBepmaeTca o(5hk- 
HOBeHHO ^pesT) H3iaBjieHie bojih — toti HMterB npa- 

BO HCSa npOTHBT) nOCTOpOHHEIXl) BUAH'^t Hacji'bA- 

6TBa — hereditatis petitio ^peai 9T0 paciHH-' 
pjieTca noMTie HMymecTBa. PapaHTHpOBaflHaa rocy- 

AapCTBOM'L BOSMOatHOCTb flpioCptCTH COBOKynHOCTB 

n;tHH0CTeft ' bi (j)opMt HacjiiACTBa — aTa B03Moa- 
HocTB Taote EOJiyqaeTt Bt o6opoTi ii;45y, h pa- 
ffiWh cb venditio rei aBMeTca vendit o heredita- 



Cpaefl. Tlyxia Pand, § 486. 
") IlyxTa Pand. § 615. 
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tis TaKHMi (XJpaaoM'L hereditas cTanoBHTca H^e- 

aJEBHdM'b prHyn^eCTBOlfL H no 9T0My npHqH6J[fi6TCfl 

pHMCKHMH lopircTaiH bona civilia *^). 
, II. Hs'B coii;iajibHHX'b y^peaAOHiS^ HMtio- 
ii](HXi ii;ij[BK) coA'bScTBOBaTB BB'bpeHiK) ii;:kH- 
HOCTefi B'b pHMCRoitti rpa]KAaH0EO]n> npaB^^ Moasno 
yKasaTb sa^cb Ha cjitAyioii^ifl: cyXe^Haii cua Kpe* 
;i,HTflHX'b CAtjioK-B no3BOJieHie H cy^edHaa CHjra 
nopyqHTejiBCTBa OTBtTCTBeHHOCTB fflmnnjusL sa 
culpa H mora^), cpe;i;cTBa joKasHBaHifl cymecTBO- 
BaHifl o6fl3aTe;iBCTBa (nHCBMennHfi aKTi, arrha^*), 
saROHHHfl onpe^iJieHiA o ^'^jies'^ EHj^^ecTBa neco- 
CTOflTewiBHaro ^oJiacflHKa npH concursus creditorum**^^ 
OTBiTCTBeHHOCTB nujvhflfivim 3a AOJirn yMepmaro®^), 
DpH^HqecKaa jiHUHoaTB hereditas jacens ^^), cura 
hereditatis jacentis ^^), beneficium separationis 
jsfiSL KpeAHTOpoBi yMepfflaro KpeAHTop'B noABep- 
raeTca cjitflyiomHMi BHAaM-B pncKa. Mosaerb cjiy- 

MTBCfi, ^TO flflmEVLKT} HO XO^ei-B B03BpaTH'rB 

BBtpeHHyio eiiy mtHHOCTB; ^to owb ne MoaeT'B 
aTOrp cfttJiaTB; ^to owl B03BpamaeT'B ee ne B'B 



") Hyxia, Pand. § 521. 
• BanycKt I. Cxp. 15. BpHHit'B, Lehrbuch der Pandecten, 
Cip. 653 CJIiJ^. 

BanycK-b II Cip. 32. BHnycEt III. Cxp. 67 cji*a. 
' ") nyxTa Pand. §. 404. 

BanycKT. IV. Cip. 35 cJi±]S,, m cxp. 61 CJilijL 
Hyxxa Pand. § 251. 254. 
Hyxxa Pand. § 247 ciiA-,' 
Hyxxa Pand. § 88. 
«2) Ilyxxa Pand. § 447. 
^) Hyxxa Pand. § 230, Nota K. 
•*) Hyxxa Pand. §.509. ^ ^ 
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HacToamee Bpeiaa; qTO no CBoeft boji4 owb 

nOpTETl HM YHHITOataeT'B 8Ty ^tHHOCTI); qTO^ 

jojDLasHHK'B OTpHitaeTi cymecTBOBanie ^o^ra 
^To y jojijKHHEa MHOro KpeAHTOpoBi H ero 
HMymecTBa ne xBaraeTt ^Jia yjOBJieTBOpe- 
Hia Bctxi; ^to oh^ yMHpaeTi; qio no cMepiH 
ero ^ojiro ne CyAeTTb irsBtcTHa jhrhoctl na- 

CJL'bAHHEa; ^TO bo BpeMfl 663X03flfiH0CTH Ha- 

C4:b;i,CTBa, OHO MOxeTi 6uTh pacxniqeHo; Ha- 

KOHOI^'B, UTO HaCJUtAHHKt C'aMt HeCOCTOflTeJIL- 
HH9 AOJflSHHR'B, H HOTOMy EpeAHTOpi HOTepHHT'E 

y^HTKH OX'S KOHKypeHii,iH KpeAHTopoB-b caMaro Ha- 
cjLiAHHKa. yBaaaHHHH Biime yqpexA^Hifi HuiiOTi 

DitjIblO yCTpaHHTB aiH COMHiHk Kpe^HTopa. 

Mh paSCMOTpHM'B HO^podH^e TOJIBRO HteOTOpHfl 

H3i> d^HX'b yqpesA^Hiff, TaKi> KaKi 3A'bcb HMieTca 
Bi BH^y He TO, ^To6u BHOJiHi HC^epnaTB 9TH npe^- 
MeTU npaBa,^ a tojibko na niCKOJibKHXi npsM'bpax'B 
HOEaaaTB, EdEi Basna dEOHOunqecEM nayEa 
noHHMaHia aTHX'b yMpeaKA^nifl. . 

1. CydeCuoH cum o6H3amej%hcmea. 

HiTi HajodHOCTH AOKasHBaTb, ^TO cyAe^Haa CHJia 
EpeAHTHrixt CAtJiOET) ecTb cymecTBeHHoe ycjiOBie 
KpeAHTa. ^TO pHMJiane noHHMaJiH actio co ciopo- 

HH 9T0r0 CBOfiCTBa, BflAHO HBTt TOFO, ^ITO yCTpaHC- 

Hie actio hjih ynaqTOxeHie h orpaHHqeme ero ch- 
m npHHi^HflJiocb EaEi) cpeACTBO b'b x'bx'b cjiyqaax'b, 
BorAa HyaRHO 6ujio saAepasaxb o^pasoBanie hsb^ct- 
Hax-b EpeAHTHHX'b CA^JOE-b. TaET*: . 

a) o6'bflBvieHu ne HMiion^HMn cyAe6Hofi chjeu, 
cjiiAOBaiejibHO 6e3ycjOBHO HH^TOxHtiMH, Bci Epe- 
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yrwrh CAtiKUi aaKXDqajiocb nopywrejiBCTBO mem 
sa Hyxa^). Cvxa ke npracjuieTGii h toti eiy- 
«rai, KOTAa xena caiocTOXTejibflo saimo^aerb 
XoroBopi (noJiyqaerB Kpe;(HTB), ^to^h otkjohhtb 
on CBoero mysa Tasoe otiflsareiBCTBO, b'e 
KOTopoe HHaqe owB nenpeiftHHO BCTynsfb 6h^. 
Jl^ajite, pyqaTOJitbCTBa xeHmira'B Boodqe (HiiABjeHn 
HnTOSHHiai, eciH ohh hb otfjieqeHH bi cociaBjien- 
Hfifi o4)^Hipaj[BHO H no^^nHcaHHHi Tpeu cbha^tc- 
junm aKTb*^). 

b) CocTaBjieHHQJi b'b Haj^Jiexaii^efi ^^opit py^a- 

Tej[BCTBa XBHIIPCVB BC6 TaSH Hej^MCTBHTeJtbHH Bl CH- 

xj S. C. Vellejanum Hcsjimaa tojibko oco- 
6eHHiix'b, npAio noHieHOBaHflux^ cjiy^aeB'B. Hs'b 

JKaSaBHHX'b 3A'bCI> HGKJIH>VeHit^ HH BffAHH'B HaCTQfl- 

n^ee coxepaicaHie h ratio »Toro S. G. Owb ne nterE 
CHJUi: 

a) Eor^a KpeAHTop'B He snaji'b o pyqaTejiBCTB'& 
zeHB^HEH, H AyMaJi, qTO OHa 3aEj[[K)qajia AorOBOpx 
caMa no cetit, b'b BBAax'B co({cTB6HHaro HHTepeca. 
OTCiOAa OTRpuBaeTCji cmucjii S. C: „hhrto ho 
jojixeH'E BtpHTb xenmBHt, Kor^a c^tjiKa — 
nopyqHTeJbCTBO aenmHEH, h y^HTOKi, hocth- 
raiomift 3Atcb Kpe^HTopa, flftmewb 6uib am Hero 
HaKasaHieM'b. 3to HaKasanie He aojxho HitTb 



Nov. 134. c. 8- Orcioia auth.: Si qua mulier. C. (4. 29.) 
~) L. 8. § 14. D. (16. 1.) 
•0 L. 23. § 2.^0. (4. 29.) 

Dig. 16. 1. God. 4. 29.: adSenatusconsuItam Yellejanum. 
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MtcTa, Ror;i;a RpeAHTopi He dEM^ o npoTHBysa- 

^) Kor^a nopyqHTejLHHit'h aanjiaqeno 3a pyqa- 
TejiLCTBO OTCioAa bhaho, qxo n,tjii> S. C. Ta- 
sOBa: ycTpaHHTb HMyn^ecTBeHHuS Bpe^'B ffls. seH- 
mHHt, npoHcxoAain,ifi otx nopy^HTejitCTBa. Cjii^o- 
BaTeiLHO, S. G. ne nwben cmh, Eor^a seH^nHa 
He TepuHTt y^HTKOBt 01% py^aiejiBCTBa. 

y) Kor^a npa nopy^HiejiBCTBt aeBmaHa Hajyjia 
KpejiHTopa H 

^) Korfla no npomecTBin pyxt JiiTt, sennpEHa 
CHOBa B030(5HOBHjia cBoe pyqaxeJibCTBO OTCK)fl,a 
BHAHO, ^TO S. C. hcxo;i;ht'B hsx Toro npaKTH^ecKa- 
ro npaBMa, ^ro 3Kefl^flHH npn nopyqHTejibCTB4 bo- 
o6jBfi nocTjnaioT'b jierKOMHCJieHHO, deai ofmakh. Ho 
asT'b nepecTaei'b c^iaTLa JierROMHCJieHHiaM'B, EOr- 
Aa seHntHHa bi Teqenin ^oJiraro BpeMenn ocTaeTCii 
HpH CBoeM'L HaMipenin. 'FHMCKoe npaBO HasHaqaeT'b 
SA'bcb AByxroAHqnufi cpoR'L. Toqno TaRjEO He uLitberb 
HicTa npeXnojioaceHie jterROMHCjiji, Ror^a senn^HHa 
CBOHM'b py^aTOJiBCTBOM'B xoqei'k Ha^yTB Rpe^HTopa: ^ 



«8) L. 12 D. ad. S. C. Vellejanum (16. 1.): Immo tunc 
locus est Senatusconsulto, cum scit creditor earn intercedere. 
IlaBJTB npHBOAHTb en^B ocHOBaeie: Hoa^e seaiuHHaMi hhkto ^ 
He CTaJii 6b b^^phtb BOo6iiie: alioquin nemo cum feminis 
contrahet. 

^0) L. 23. pr. § 1. 0. ad. S. C. VeUej. (4. 29.) Bi la- 
zowb ciyqad^ *a 4)opMa pynaTeiBCTBa 6e3pa3JHqHa. 

71) Deceptis, non decipientibus opitulatur.' L. 2. § 3. D. ad 
J. C. Vellej. (16. 1.) 

L. 22. C. eod. Nov. 62. c. 1. § 1. in f. 
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infirmitas enim feminarum, non calliditas auxi- 
liam deineruit '^). 

no pHKCEOMy npaBycoo((pa»eHieHHTepecoB:bHajiojiiT- 
HEX'S CTOHT^ npes^e coo6pax6HiiHHTepecoB'LS6Hii](EirB. 
TaKHifB ot^padOMi ecjia ciaJERHBaiOTCfl HHTepecii 
Tixi H^pyrnx'B, ToaeHmaHa OTCxynaeT'B npex^ minor; 
OTHOCHTeJbHO Majoj'bTHflro RpeAHTopa OHa He mosbtb 
cocjiaTbCfl Ha S. C. h ffimna, bi TaRom cjiyqat 
sanJiaTHTb, no Rpafaefi Mtp* Tor^a, Rorja ^ecocTOfl- 
TeiBHOCTL AOJiasHHRa oqeBH^Ha ^*). Jl^aiie, coo6pa- 
seHie JierROH^cjiiA seEn^HH'B TepaeT^ CHJiy npe^'B 
npaBH jom'b: Ne indotata sit mulier. Gjii^AOBaTejibHO 
S. C. He HMteTt CHJiH, Ror^a pyqarejiLCTBO naHO 3a 
HasHamie npH^anaro ^^). TyTO, snaqHT'b, pHsuiaHe 
Ed'b AByx'B dojvb BH<$HpaH)T'B HeHbHiee. Ohh cqHTa- 
jOTb 6oJihm!iwb dJLom deanpHA^HHOCTb seH^HHH, 
qiM.'B TOTt BpeA'B, RaROfi aeHni,HHa MoaeTt noiep- 
nirb OTi nopyqHTeibCTBa. 

Ji;o3BOJieHie OTRasHBaTbCH OTb jiLroTi, npe^ocTaB- 
MeMHX'B S. C. cjiibJLMO 6h ero ^HCTOff viMmki 

H npOTHBOp*TOJO 6u H^AH S. C, ROTOpaa COCTOHTl 

wb HaRasaHlH Rpe;i,tiTopa. A ^to S. C. npejocxa- 
BJfleT'L H BEirQ;i,i)i seHn^HHaH'B, bto y^se npHHoe 
nocJi'bjilGTBie ero HenocpeACTBeHHoS k'^jth. Bujlo 6hL 
TaEJKe npoTHBoptqieMt — cb ojhoB CTopoHH — (Jes-B 
HOBaro saflBjiema eo CTopoHH xeH^HH&i no HCTeqemH 
AByx'B jitT'B npe^nojiaraTB, ^T0 seHH^nna npnHHJia 



cit 1. 2. § 3. 

L. 12. D. d. minor. (4. 4.)" 
") L. 12. 25. C. ad. S. C. Vellej. (4. 24.) CpaBH. BiinycKB 
IV. CTp. lU npHM. 23. 
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cetffl nopyqHTejitCTBO. c% E^Lji^eTRmfii ociiOTpvr 
TejBHOCTbK) (cjt. L 22, C), H cb jpyroS CTopora 
/(osBOJinTb, htq6u npir caioirB nopy^TejEbCTBi iKooe 
6nj[o OTRasHBaTbCfl ot'b aMctb^ S. C. 

%o atenmHHi S. C. Yellejanum, to w ca- 
voe JIM filii familias S. G. Macedonianum 
ScRi no 8afiMy npoTEB's filius familias neAMcTBH- 
T^MWb. GmcjTb E ratio S. C. onmLjum 03% c^i- 

jaHHHX^b B'b SaROH^ HBXfllifi^ B'B KOTOpHX'B 3aeMHUfi 

HCBt HMterB nojHyro CMy. 9th H3MTia cjitAyioinia: 
a) Eor^a saem cA^jaa^ yAOBJieTBOpeaia 

KaROfi HHtfyjb AMCTBHTeJIBHOfi ttOTpetfaocTH ^ •). OTClOAa 
BFAHO, ^TO S. C. XO^eT'B TOJIBRO BOCnpeMTCTBOBaTb 
CHHOBbflM'b SaaraaTb JlfiEhVIl AJIA MOTOBCTBa. 

b. Kor^a Rpe^HTop'b ne SHajocb, ^to saEHHa^wfi 
jifiEhTE — filius familias HomHtfRa eroHSBMHTejibHa,^^. 

HSI 9T0r0 BH^HO, ^TO S. C. HM'feeT'b B'b BHUy 

HaRasaTb Rpe^HTopa. Borb noqeny filius familias, 
KaR'b TaROBOi He mosotx OTRasaTbca OT'b S. C.,^ 
xapoM'b ^TO OH^b ji,M Hero BEiroAeH'b; ho sto ne 
Ji,ijn> S. C, a TOJbRO npaMoe nocj'bACTBie nenocpeA- 

CTBeHHOi. Ii;tj!IH. 

c) EorAa saeM'b CA^jran^b cb B'bAOva h corjiacia 
o'Tn;a(Bce paBHo — a^ho 9to corjiacie npesA® hot 
nocjit safiMa)®^. OTCiOAa bhaho, ^to S. C. HSAan'b 



Dig. 14, 6. Cod. 4- 281 ad Senatusconsultum Mace- 
donianum. 

") L. 47. § 1., D. d, solut. (46. 3) L. 7. § 14 ad. SCt. 
Macedonianum (14. 6.) 
L. 3. pr. § 1. eod. 
'») L. 2. C. eod. 
'^o) L. 7. §. 16. D. eod. 



B'b KHTepecax'b OTnoBi), Hsi HCTopiff MH nprao 
SHaeH^b, ^TO ufbjih n3AaHiji dToro S. X!. (^HjioycTpa- 
Heme pas^cpaxHTeiBHuxi h ^axe npecTynnux'b ctojik- 
HQB6HiS mexAy oti^om^ h chhomi ^^). 

Bi S. C. npHMO BBipaateno, ^to ^tfiCTBie ero 
npocTHpaeTCfl tojebro na AeHeacHue aafiMH cHHOBet ^^). 
IIpaBja BCflKaa noKynKa na ni^ejsjim ecTB saeMi 

HO J^M EpeAHTfiEIX'b HOKynOE'B CUHa S. C. H6 HMteT'b 

tEm — AM aToro Tpe(JyeT6a, m!o6u nepeAaHHaSa CHHy 
ii;4HH0CTb HirtJia ^opuy Aeneri. ^Jia ApyrHXi 
CA'feJiOK'B Ha KpeAHTt S. C. nojiyqaeTi CHJiy tojilko 
B'b towb ciyqat, KorAa c^tJiKa HMteTi i^tjiBio o6o1th 
S. C. Si trans senatusconsulto sit agitata ®*). 

GyAe^Hafl cnia o^fldaxejibCTBa ne Bnojint o^esne- 
-^HBaeT'b EpeAHTopa .hpothbi> sjnoyMiimjieHHOCTn jifim- 
HHKa, TaE'b EaEi nocji'bAHifi djiocTHmiK pacTpaTasE 
CBoero HMyni,ecTBa Moaei'b ycTpaHHXb AMcTBie actio. 
npoTHBi noAO(!HHX'B pacTpaxt, ecjH oh4 cocToait 
Bt A*fiGTBHTejiBHOM'b yHH^TOxeHiH n;tHHOCTefi, rpaat- 
AaHCEoe npaBO nnqero ne mokbt^ CAiJiaTB ^o 
MOXBTi npeAynpeAHTB t4 pacTpara, nyiejB'B EOiopHX'b 



L. 1. pr. 3. § 3. D. eqd. 

Cit. 1. 3. §3. — is au,tem solus senatusconsultum offen- 
dit, qui mutuam pecuniam filiofamilias dedit, non qui 
alios contraiit, puta vendidit, locavit vel alio modo con- 
traxit; nam pecuniae datio perniciosa parentibus eowim visa est. 

BHJiycK'b III. CTp. 45. 
84) cit. 1. 3. § 3. 

®*) KaKi npe^^ynpeAHTBjrbHHa w4pH npoTHBt sjocTHaro 
BJEH HBocTopoaKHaro 6aBKpoTCTBa, yrojiOBHoe npaso npe^Ja- 
raerb HaEaaaaifl sa xaidji pacxpaTH Aomaussk. 
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ii;4HHoeTB TOJiBKO nepexojHT'B hs-b HHymecTBa jsfim- 
HHKa BB Maccy SKymecTBa Apyraro ^^). J^apenie h 
ecTB TaEan pacipaia. Onaceaie KpeAHTopa, qio sojaiaR- 

HHE'B) paSAapHBSIfl CBOH I^'bEHOeTH, MOa&eTB OTRIOHBTB 

HanpaBJieHHyH) npoTHB'B Hero actio. — 9to onaqeHie 
ycTpaHflexcA bi phhceoh'b npasi aeo6eHHHM'B hh- 
CTHTyTOMt, ^ctio Pauliana ®^). Ecjih jjifiJimsKb ymH- 
niJieHHO pasftapirji'B ittHHOCTH eo Bpe^y Epe^H- 
Topa, H BctACTBie BToro npn EOHEypci Epe^HTopi 
He MoateT'B nojiyquTB HaAJiea£ani,aro y^OBJieTBopeflifl, 
TO owh MOsexB Ha^axB hce'b npoTHBH OAapeHHaro 
BH^a^i noAapeHHaro npeflMeTa co Bct»H ero npn- 
Ha^jeatHOCTflMH, nacEOJiBEo bto nyasHO ^jra ero y;^OB- 
jEeTBopenifl. SnajiB hjih ne 3HaJiB o TaEOK'B yMHCjit 
joji3KHHKaoAapeHflHfi,9TO Bce paBHO^Jia actio Pauliana 
^); CB spyroi CTopoHH o^apeHnHfl ne OTBiqaeTB 
3a TO, ^TO noTpe(JHJi^ hbi no^apeHHOfi i^tHHOCTH 
bona fide, ^wb OTBt^aeTB, SHa^HT'B, in quantum 
locupletior factus est ®^). Bo3Me3,pHe joroBopH, 



paaJHHiH «o6mecTBeHHO-aKOHOMH«iecEaro h ^acTHO- 
3KOHOMHqecKaro noTpe6JieHia> cMOip. BMnycKi II. Cip. 46. 

npoHCxoKAemeMt cbohmi ona o6fl3aHa npeTopy L. 1, 
pr. 1. 10. D. Quae in fraud, creditoram facta sunt, ut resti- 
tnantur. (42. 8.) 

L. 11. eod.:— si cui donatum est, non est quaerendum, 
an sciente eo, cui donatum gestum sit, sed hoc tantum, an 
frandentur creditores. Ho MHiniH) YjiBniaHa, wkrh HOsaKofi 
Hec^paBe;^JI^IBOCTH wb tomi, hto o;^apeHHHH jifljumea'b OTwb- 
TOTB, xoia 6h owh npHHM'B aapi^ h in bona fide,~OT'b actio 
Pauliana ji^szBevo wkrh co6cTBeHHO noiosHTeJiBHaro yOsTEa— 
nec videtur injuria affici is, qui ignoravit, quum lucrum 
extorqueatur, non damnum affligatur. L. 6. § 11. eod. 

®®) Cit. 1. 6. § 11. in f.:— in hos tamen, qui ignorantes ab 

JI^AHKBAPT^. BtIO;^H. 5 
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ecjiK TOiBso m m npiKpHBaercii Astpeme, He sa- 
TporHBaDTB iHTepeea EpeAHTopa; ^fif> ^a'^cb wkvh 
BOO($]iie pacTpaTHy noroiy hto orxaHHafl irbHHOCTb 
BoaHarpavAaercjiy xora ■ vh ffjvoi <)H)pii. H no- 
TOMj nirh ocHOBaeia noABepraTB OTBiTCTBeHHOCTS 
ROHTpareHTOBX Vh Toncjyqai, ecjK AO^XHHB'BeAi^JiajrB 
otfias^ (fh Haitpemen npeBpaTBTb j^aHHjD i^tHHOCTs 
B^ xaKyio (|K)piy, Roropaa yAO^nia jja norpefJjieHM 
BJH OT^yju^Hia^ Haflp. bi ()K>pxy A^HerB. Ho actio 
Pauliana pncRoe npaao npeAOCTasjiAerb h npoTHB'B 
ROHTpareHTa vh ton cjiy^at, ecjm nocji'lkAHiB npi(- 
qacTeHi yaucjiy AOJiuinsa, t. e. etja owb ssaji'b, 
^ AOJXHHRi saRinqaerb hih B03He3AHy]o 
CAtjiRy eAHHCTBeHHO erb njksbio noapeAHTB cbohk Rpe- 
AHTopaiTL. TaRHii o($pa30M^9TO SHanie a&h jmmjuk — 
cyn^ecTBeHHoe ocROBame ireRa, HxtDo^aro k^jllid — 
AO^Hma yHM^TOxeHia B03ie3AHot ca^jirh. Otb^t- 
CTBeHHoeTB ROHTpareHTa opeA'b HOHecninH y^HTOR'B 
RpeAHTopaxH ecTB HaRasanie 3a ero ' olus, a noTony 
RynHBfflii AOJzeHi BOSBpaTHTb res empta, ho HM-fea 
npasa Tpe6oBaTi» BOSBpan^enia sanja^eHHaro pretium; 
TOJiBRO Bi TOMi cjiyqat, BorAa A^Hi^rH naxoAHTca 
eme B'b HMyn;ecTB4 AOJUKHHRa (npoAaBi^a), ohhbos- 
BpamaiDTM BOHTpareHTy, — TaRi RaRi Bce a^JO 3AicB 

Bl TOMt, qTO^H OrpaAHTB RpeAflTOpOBl OTT> yduTROBt 

KynHBndfi hh bi* RaROHi ejiy^at ne airterB 



eo, qui solvendo non sit, liberalitatem accepemnt, hactenua 
actio erit danda; qnatenns locupletiores facti sunt 
ultra non. 

^) L. 8 cod.: — Si numi soluti in bonis (debitoris) .exstent, 
jubeat (arbiter) eos reddi, quia ea ratione nemo fraudetur. 



— 67 — 



exceptio npoTHsi actio Pauliana \ PacTpaia ^ftH- 
HOCTefi MOxeTt (Jhtb jopir^tMecKHM'b nocjitACTBieMi 
AaHHaro js^Hctbir. TaROBO npHHATie Hacji'bACTBa, 
He CTOK)iii,aro jeatamnx'b na newb AOJiroB'b, — TyTi) na- 
XHBaioTCfl HOBEie AOJirn, h ne npio($piTaeTej! coot- 
B^TCTB'yiomaa hmi ii;iHHOCTb. Caiia co(5ofi npHHH- 
HaeTCfl SAicb actio Pauliana, KOiAa aojisehhe'b in 
fraudem creditorum iipHHHMaeT'b aeonJiaTfloe nac- 

Jlt^CTBO H Tint A*fiCTBHTeJIBHO HaflOCHTt jmep6^ 
CBOKM'b KpeAHTOpaH'B. MOXHO 6hlJlO 6u OXK;(aTL, "iTO 

TaKOH^b cjiyqa'6 pHiuuiHe ^Ojixhii npeAOCTaBETb 
EpeAHTopaMi cafioro Hacj'bAHflEa npaBO Tpe($OBaTB 
BHA'bjeHia Hacj['6;i;cTBa e3'b HMy]ii.ecTBa hx^ jipm- 

HHKa CB TtM'B, ^T06bI HMymeCTBO 9T0 HO 

noniJio Ha yAOBJieTBopenie h Kpe^HTopoBi yjnepmaro. 
Ho Tanafl anajiorifl ne npHHUTa, xota s wbrb coMHtHi^, 
qTO HiKOTopne lopncTH 6ujm b'b nojiBsy ea Heo6xoAH- 
MOCTH. Quaesitum est, roBopHT'B YiMiaH'B, an in- 
terdum etiam heredis creditores possunt separa- 
tionen impetrare, si forte ille in fraudem ipsorum 
adierit hereditatem? Sed nullum remedium estpro- 
ditum; enim imputant, qui cun. tali contraxerunt 
nisi si extra ordinem putamus,.Praetorem adver- 
sus calliditatem ejus subvenire qui talem fraudem 
commentus est, quod non facile admissum est 
Heqero h rOBOpHTB yxe, qio PHMane QJUfi MeHBme jonyc- 
KaiH npHM^HeHie HawB actio Pauliana ;i;jifl rtxi cjiy- 
qaes'B, Eor^a aojiikhhei yMHiiTjeHHO yEJEOHaexcji 
OT-B npio(5ptTeHia.Quod autem roBopHT'B YjiBniaH'B, 

L. 7. cod.: — quaesitum est, an (creditores) pretium re- 
stituerc debent? Procnlns existimat, omnimodo restituendum 
esse fundum, etiamsi pretium non solvatur. 
") L. 1. § 5. d, separat. (42. b.) 
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quurn possit aliquid quaerere, non id agit Bt 
quaerat, ad hoc Edietum non pertinet; pertine.t 
enim Edietum ad deminuntes, non adeos, qui 
id agunt, ne locupletentur ^^). 

2. EoHKypc^. 

HecocTOflTejiBHHfi flOjraKHHK'B, co6cTBeHHO roBopa, 
BOJieHi EJiaTHTB TOMy HJiH ApyroMj Kpeji,HTopy H 
TaKHMi o6pa30MT> mmemi npesnoqecTt jiio6aro mi> 

Kpe^HTOpOBt BCiMt HpoqHM'b. MeffiAY TtMt KpejH- 
Topt MOKeTO He TOJiBKO onacaTfcca Toro, ^to, bi 
cjiyqat HecocToaiejibHOCTH AOJiffiHHKa, TpedoBani'e ero' 
mmn ^htb ne yAOBjeTBopeHO cnojiHa, ho no boji* 
^ojiatHHKa Ofli» MOffiGT'B ocTaTbcs HH CI niwh. HpOTHBi 
TaKoS onacHOCTH KpeAHTopa rapanTia B'b tomi, 
TITO AJia Hero ecn jopH^HqecKM B03MoatHOcTL,OTHaTb 
y HecocToaTCJibHaro ^ojiaKHHEa pacnopaffienie CBOHMt 
HMym.ecTBOM'L, mo6u HMymecTBO aio cy^t paBAtMinb 
Meac^y BctMH KpeflHiopaMt no H3BicTH0My nopaAKJ- 
TaEoe DpHAHqecEoe nojioseenie fifimEiiKSi nasHBaeTca 
concursus creditorum, h saKOHHO onpe^iJieHH^fi 
xoi-B fttjia OTi oTKpHTia KOHKypca ao pa3ji,tjieHia 
KOHKvpcHOfi MaccH Ha3HBaeTca KpHKypcHUM'5 npo- 
^eccoMl). PascMOTptnie rapaHTift, KaKia npe^ocTaB- 
JiaeTt BTOTi nponieccB KpeAHTopami, He bxoaht^ Bt 
06'BeM'b Hamero H3CJitA0BaHia. Ho mh npe;i;jio»HM'B 
Bonpoct, — KaKHM-L o(5pa30M'L B'b HHTepecax'b Epe*- 
ji;HTa M03KH0 3aE0flHO onpe^iJiHTb npei[Myni,ecTBO 
npeTeH3ifl? 

ECJIH MH OCTanOBHM'b BHHUaHie Ha OJiflZTb TOJUbEO 



»») L. 6. pr. D. Quae in fraud, cred. (42. 8.) 
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AOJroBHxt OTHomeHiax'B (JaHKpoTa, to m% npHH- 
jjjiUB, pHHJiflH'B, pacRpsTaro npex^e, CHjiy so- 
Toparo npeAMeT'b ;i;ojira vaTepiajibHO He npHHa^- 
umim yae kt> jrMymecTBy AOjaHHKa,— Max 9Toro 
Uprai^Hna cjiiAjevb, qTO KpeAHTopH pflmm duTb 
nocTaBJieHH oahhi 3a ApyrHMt no CTapniHHCTBy hxi 

npeT6H3i&, H T% EOTOpUXT) npeTeH3il OAHOBpeMeHHU 

no Ha^ajiy, aojtshu 6uTb oocTasJieHu ^Bjiflwb. Ho 
3Atci) pHMj[>iHe He cjitAOBajiH CBoeMy npfflmHny. 

caHOx:B a'^ji^, npHSfbHenie Tanoro npHHH;Hna no- 
Bejro (Jh 3a co6ofl ynaAOK'b EpeAHxa; b4ai» hhkto 
He CTaj'b 6ii OTKpHBaTb Kpe^HT'B, . onacaacB, qxo 
j[flmiSLmT> 6uTh moxcti HM'l^eT'B yxe mhophxi Epe- 
AHTopoBt, H no3AHt8inm npeTeHsin MoryTi Cutb 
j[0»ho noEa3aHu saAHnirB qncjoMi). TaEpmi o($pa* 
dOHi HH wb qeiry ne noBei'B 6h h EOHEypcHHfi 
npon;ece'L. PHMjAne Heo6xoAHMO jiflmnu 6um, ^Oiiy- 
CTHTb HenocitAOBaTe-ibHOCTb, t. e. ^to6h EOHEypcHaa 
Macca ji^hjivLjiuh pro rata, 6e^i> coo6paxeHk ciap- 
mHHCTBa npexeHsiS. Ha dTOMi ocHOBaniH ohh 6uj[h 
npoTHB'BBCflEHX'Bprivilegia exigendi,HCEJiK)Maa tojibro 
Ti cjiy^aH, Eor^a npeTenaifl HanpaBMJiacB na Bst- 
peflHue npeAMeiBi h ii;iHHOCTE, EOiopHfl no cauoMy 

HaHtpeniK) E0ETpareHT0BT> J5fiZ7S,EU 6£IJ[H OGTaBaTBCH 

BH'b cociaaa Htfyn^ecTBa AOJXHHEa, no no EaEoi hh- 

($yAB lOpSA^^^CEOS HOCJI'&AOBaTQJIBHOCTH (|)OpiiaJ![BHO 

CTajiH cocTaBHUHH HacTflMH nMyni,eGTBa AOJiSHHsa; 
Aajite, Eor^a i;4jib npexeHBiH ropaa^o Banie, qtMB 
noAHepaanie Epe^HTa, Ey^a OTHOcaTca h npeieHsiH 
^HCTO HpaBCTBeflHaro CBoflcTBa. Ho iiepBony ocho- 
BaniK) npHBHj[jierHpoBa.HEUMH npeTeH3ii]MH abjiaiotch: 



— 70 — 



Depositum regulare h irregulare no BTopoMy 
ocHOBamD: 1) npeieHdiH Ea3HR HS'b 3a rocyAapcT- 
BeHHHX'B noBHHHOCTefi; 2) H3A6pxKH HO noBOAj no- 
CJii^AHofi 6ojvbdEE AOjiacflHEa; 3) H3AepxRn Ha no- 
xopoHH; 4) njEaxa npHCJiyrb (hsi yqacik k'b (^iA- 
EHMt JTiOAflMi); 5) npeTeHsiH cocToainHX'b noKb 

OneROB) npOTHB'b HX'B OneKyHOB'B, B03HHKafl H3'B 

OTHomeHifi oneRH. Phmcroo npaBO h H^neiiiRafl npaR- 
THRa ®''^) AOnycTMH npHBHMeriH; ho nepBoe Cesi 
oco6eHHo9 na^o^HOCTH pacnjioAHjio hx'l nopfl^oqEoe 
ROJiHqecTBO, H qpe3'B 3T0, o6e3neqHBirfB[ Rpe;i,HTx jifis. 
OTAtjEbHUXi cjiyqaeBi, *'^) noBpeAHJio Rpe^HTy bx 
ero ittJiocTH. 

B-B ApyroMt MicT*®^) mh fl;oRa3aj[H, qio TaRt 
HasuBaeMHi peajiBHHfi RpeAHT'b ne ecTb RpeAHTB, 
qro Bt rHnoTe^HoB npeTeH3iH 3ajcJiroqaeTca o6wbwb 

DltHHOCTefi; Bl> SaMtHX OT^aHHOfi IttHHOCTH SaJOEO- 

npHHHMaTeJiB nojyqaeT'B Apyryio. OcymecTBJieHie 3a- 
RjiavUHaro npaBa em tojbeo peaj!iH3an;ia 9toh ^'bH- 

HOCTH, ROTOpyH) H ^0 9T0r0 yXC M03KH0 C^HTaTB 

RaRi 6u BujifkMEnol mT> HMymecTBa ;i,0J[2tHHRa. 
IIo3TOMy actio hypothecaria mtm xapaKTept 
HCEa co(5cTBeHHOCTH (Ha i^tHHOCTB), H wb cjiy^at 
ROHRypca HaA'b ^ojiacHHROHi, 3aj[oronpHHHMaTejLB bx 

HSB'bCTHOMX CMFiCJli AQJUICTCa JUiUfiWb ^ OTUCRHBaK)- 
n^HM'b CBOIO C06cTBeHH0CTB. OTdOja CJliAyCTt, MTO 

cmi> HO ce64 HHCTHTyT'B rHuoTCRH He HOflBepraera 



»♦) BunycKi m. CTp. 39. 40. 

Dyxfa Pand. § 248. 

Dyxra Pand. § 248. Grp. 381. 
»0 BwnycKT, HI. Cip. 48. 49. 



piicKy RpeAHTopa, e cji'^AOBaxejiBHO se Moserbspe- 

J(HO xMCTBOBaTB Ha KpeAHT'B, T. 6. Ha JLHqHUS 

Epe^HT'E. Ho TaRoe BJiijiHie bo3HOXho npn aYP- 
flOMt rnnoTeqHOM'b ycTpoficTst h rHnoTe^HOMi npa- 
B^, RaR'B dTO 6hjlo h y VsuMWb. Kpe^HTy mo- 

JKeT'B Bpe^HTB fieH3B'bCTH0CTB yCTaHOBJieHHOfi TH- 

noTeRH. Hhrto ne CTaneTi BtpHTB ^pyrHMi, ona- 
caacB, qio 6htb MoaeiTb yae cyntecTByroTi rnno- 
TeRn, a pyqaxejiBCTBO bi npoTHBHOMi — tojibro 
yBtpenia, Aa qecxHOCTB jifljimsM. 9to Hey^oiJcTBO 
BEOJiHi ycTpaHaeTca tojibro CHCTeMofi ny^jinqHOCTH 
H noHMeHHaro^) otfosHaqeniA saRJiaAHUXi npas'BHa 
no36MejiBHEie yqacTRH, n yHHqToaseHieM'B saRjiaAnaro 
npana na abh2khmuh bgh^h. 

5. OmmmcmeeuHocm mcAfbdnuKa. 
IlepBonaqajiBHO odasaTeiBCTBeHHoe OTHomenie y 

pHMJlfiH'B MOrJIO 6£ITB TOJIBRO JEHqHHM'B. JI^OJKSHHR'B 

OTBi^qaji'B CBOe£ jiHqnocTBio, ho ho cbohm'b HHy^e- 
CTBOM'B, H CO CMepTiK) 610 iipeRpan^ajiocB n o6fl3a- 
TejiBCTBOHHoe OTHOflieHie. HpflMoe cjit^cTBie OTCioAa 
TO, qTO RpepT'B Boodme 6hjii Tyri, npe^ocTaB- 

MJLGSL Ha ROpOTROe BpeMH H 3a BUCORyD CTpaXOByM) 

npeMiio. Majro noMaiy o(Jpa30BaJiocB Apyroe B033pt- 
Hie: jiflmESLm OTB'&qaeT'B cbohm'b HHyqecTBOM'B. 
tSsjiaeTCH HOHflTie aes alienum ^^), t. e. npe^CTaB- 
jeHie, qTO ntHHocTB, itOTopyio AOJiaHU, bi MaTepi- 
ajiBHOH'B oTHomeniH ne npHHaAJiexHTi ri cocTasy 



^) TaKie nopfl^KH BBe;^eHM b-b MeKJieH6yprfe HJ^OBej^eHH 
HSB'i&cTHofl cieneHU coBepmeHcxBa. 
»•) BHiiycKx lil. Grp. 51. 
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HMyn^ecTBa. HHyqecTBO cocraBJiADrb bona, quae 
deducto aere alieno supersunt HMjriiitecTBO no- 
KOfinaro cocTaBJ[jiK)Tiy SHawrb, tojibeo ti i^^hho- 
CTS, KaRifl ocTanTGfl sa BH^eTOHi jiflsiovb. Ilpa- 
Moe nocjit;i;cTBie laEoro BoaapiHia — OTBtTCTBen- 
HOCTB flacjii^AHHKa 3a ffljsm noEOiHaro b'b toh wb- 

pi, Ha CEOJIBEO XBaTaOT'B HaCJI^ACTBa. TOJIBSO b% 

dTofi Htp'b rapaHTEpyeTi y;i;oBJ[eTBop6Hie £pej,HTO- 
pOB'B npaBHJia: actiones dantur in herede^'®^). 

Ho OTBiTCTBeHHQGTB H COCiCTBeHJBHH'b HMyHI.eCTBOH'B 

sa AOsiE yHepmaro, OTB'bTCTBeHHOCTB, BUTesaiontyD 
Hst nojHaro npeACTaBHTejibCTBa yHepmaro, here- 
des necessarii HoryTt ycTpaHHTB nocpeACTBOMi be- 
neficium abstinendi, a heredes voluntarii, — 
nocpe^CTBOM'b beneficium inventarii ^^). 

4. Hereditas jacens. 

BescMepiHOCTB JiHi^a, Eas'B cy6'besTa EHyn^e- 
CTBa, ecTb eynjiecTBeHHHt MOHeHT'B ji^m noM^pxa- 
HUi Epe^HTa. BoT'b noqeHy pHMjiflHe ne ;i,onycEa- 

DT'B HHEaEOrO npOMCXyTEa HeSAy HOMOHTOIfb CMep- 
TH H MOMeHTOMX npHflflTijI HaCJltACTBa nacji'bji.HH- 
EHH'b, H ({)aETHqeCEyK) HeB03M0JKH0CTb STOFO Bl fifki- 

CTBHTCJibHOCTH OHH ycTpaHfliOT'b 4)HEn;iei, , 6yAT0 Ha- 

CJltAHHEI* npHHHHaeT'B HaCjtACTBO B'B CaMUH HO- 

HCHTi CHepTH mG]Ltjifl^^ujL& ^^). Otcdm yse 
cjii^yeTt, WHO Bct nepeMtflH, EaKia tojibeo Horyii 



loo) Eod. Note 162. 

w») L. 49. D. d. 0. et A. (44. 7,) 

nyxxa, Pand. § 500. 508. 

L. 54. D. d. acq. hered. (29. 2.) 
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coBepiHHTbCfl hereditas jacens, pascMaipHBaiOTca 
Ea^i 6u HacTyniBiDHMn b'b noci'&AHifi MOHeHT'B mz- 
HE noKOiflaro. TaKOBa $HKn;iff, KOTopyio npHHH; 
HaJEK pHMJiiiHe. 9to£ ({)HEii;iefi ohh ne npoji,ojixajO[ 
aKH3HH defunctus npaaffTia HacjitjtCTBa, a ot- 
HocoH BCTynjieHie b-l Hacjii^CTBO, a cjii^OBaTejib- 
Ho H Bce, ^To coBepfflHjrocL jifl aToro BciynjieHifl, k-b 
nociiAHeMy MOMeHTj aKHSHH Haci*AOji,aTe-M )^). $hk- 
n.m oocTOHTt, SHa^iitT'b, b'b npe^nojioateHiH, dy^TO 
defunctus nepeatHJi'b Bci nepeMinw, KOCHyBmiaca 
hereditas jacens. il paaBHii* aTO Boaspiflie b'l ;i,py- 

rOM'5 M'iCTi^^^). 

5. Beneficium separationie. 

KaaByi,Hfi Kpe^HTopt mmm onacaxtcff, ^to bi 
cjiyqai CMepTH jifimEvim, ero Hacat^HHK'B moxct'e 
OKaaafBca necocToaTeJibHHii'B, h noaaajiyft oh'b no- 
Hecet'b y^HTKH on KOHKypenitiH KpeAHTopoBt ca- 
Moro Hacjit^HHEa. Ho.pHMCKoe npaBO npe^ocTaB- 
Kpe;i,H[TopaMi> yMepmaro xaK'b HasHBaemoe 
beneficium separationis. KpeAHTopn MoryTi ipe- 
doBaiB, ^.To6u macca Hacjii^CTBa ^HJia OTjiJieHa 

^°*) BtoMy ace Apyroff CTopoHw^ooTBiTcTByeTi h Apyraa 
4)HKuifl— HTO- saBimaHie ecxt ^ocJI'fe;^HflJl Bojra noKofiHaro 
H noTOMy OTHOCHTCfl Kb nocji'^AHeMy MOMeHTy ero xmnvi, 
CociaBJieHie aaB-femaHifl, cMepTb h npMHaxie HacjiiACXBa,— 

BCfe 3TH Tpil 310MeHTa IOpHJi;HqeCKH C^HTaiOTCfl CJltAyiOmHMH 

;^py^'I> aa xpyroMt, 6e3i> BcaKaro nepepHBa. 

Cm. moh) CTaTLBO negotionim gestio, Cip. 29. Note 14. 
CpasH. niJieTTepT* Annalen, 1856. Bd. n. BiinycKi 2. KpH- 
THKi> OTAaeTt Bce sHa^enie Note 14. Ho cTpauHO, ^to Kcm- 
neni b'b CBoefi ciaTB'j^: die Erbschaft, Ha cip. 84 coiBepmeHHO 
HrHopnpoBaji'B aiy Note. 



— 74 — 



on aystecTBa euoro mtAfjanu^j m isi arot 
laccH m offSMWb 6010 c^Iluho yjiORieTBopeoie. 
9to nocraHOBjeme BBejfiEO nperopcsm d^mwowb. 
SciendaiD est, roBopm yjunaH'B, separatiot em 
solere impetrari decreto Praetoris. «Solet autem 
separatio permitti creditopibus ex his causis, nt 
puta: debitorem qnis Sejum habuit, bic decessit, 
heres ei exstitit Titins, bic non est solvendo, 
patitur bonorum venditionem; creditores Seji di-, 
cunt bona Seji sulBcere sibi, creditores Titii con- 
tentos esse debere bonis Titiietsic qnasi duorumfie- 
ri bonornm Tenditionem; fieri enim potest, ut 
Sejns qnidem solyendo ftierit, potneritque satis 
creditoribijs s is, vel ita semel, etsi non in as- 
sem, in aliquid tamen, satisfacere, admissis an- 
tem commixtisqne creditoribns Titii minus sint 
consecuturi, quia ille n n est solvendo aut minus 
consequantur, quia plures sunt; bic est igitur ae- 
quissimum^ creditores Seji desiderantes sepJira- 
tionem audiri, impetrareque a Praetore, ut se- 
paratim, quantum cuju que creditoribns praeste- 
tur ^^). Ho nojHoft rapaHTin npoTHBX necocxoa- 
TejBHOCTH Hacj[ib;(HHKa beneficium sepai*ationis ne 
npeAOCTaBJi^erb RpeAHTopai'b yiiepmaro. npex^e 
Bcero TaKaa HenojmoTa rapaHriH vb zjAfpojofin 
nojoxemH: Quae bona fide medio tempore per 
heredem gesta sunt, rata conservari solent *^^). 
HacjitAHHK'b wb npasi pacnopflzaTLCfl HacitACTBOiTL 
AO TbxT> nopi, noKa Kpe^HTopH He noxpefiyiorb 
separatio, jHfflL 6h ohi. He A^ficTBOBajTb in frau- 
dem creditorum defuncti. Ab berede vendita 



L. 1. pr. § 1. D. d. separationibus. (42. 6.) 
EocL L.'2. 



liereditate separatio frustrH desiderabitur; uti- 
que si nulla fraudis incurrat suspicio^^). 3a- 
viwh upaBO Tpe6oBaTB separatio orpaniraHBaeTCJi 
MTHJiiTHeft fl;aBHOCTBK) Quod dicitur, post 
multum temporis separationem impetrari non pos- 
se, ita erit accipiendum, ut ultra quinquenni- 
um, post aditionem numerandum separatio non 
postuletur "®). 

%o beneficium separationis cjiyaHTt wb noj- 
APpatKi KpeAHTa, b^ duowb He MOKei'b (Jhtb h co- 

MHiflijI, XOTfl Apyrofi CTOpOHH MOTHBOMt Wb CFO 

BBeAeniK) 6ujib, cnpaBeAJiHBOCTi>. 



Cit. 1. 2. 
L. 1. 5. 13. eod. 
^^®) Bhaho, hto aebhocthhS cpoKi 6hj['b nepBOHa^aJBHO 
Heonpex'^eHHfiifi h saBHciiib orb ycMOTpiHUi cjjiiBk. 



n 

n[tnofTb. Ofimffl qtnofTfl. Commnnio n fro 
■p€Kpal^e■if. 

IIpeK^e in Bwbss cjiyqai roBopHTB, qroBCJiEoe 
HMyn^ecTBO mozho npeAeTasJATB Ras'E adcrpasTHyK) 

D^tHHOeTB, H qTO Wb dTOt HHeHHO I^i^HHOCTH, a He 

B'B efl BHAiE( H 4>opMik, dasnoqaeTCA cyn^HOCTL hmj- 
n^ecTB's. Mh BHCTaBRJiH TaKxe na bha%, ^to h 

pHMJjffle npHBUH TaKOMy B033ptHiK) 

MzT> 9Toro Aajte cjit^^yeii boti qro. A6cTpaKT- 

HaH I]['6hH0CTB, BSpaXeHHafl H3BikCTH0fi CyMHOt 

HerB, Bcer^a A^jHMa. Cj'b^i.OBaTejbHO, BOSHOxeH's 
TaKoft cjyqaft, ^to H'bcBOjikKO a6cTpaKTHiix'b d^^h- 
HOCTet npHHa^iJiesaT'b ki> HMyii^ecTBy HtcBOJibKHX'B 
JLm,i>^ Tor^a KaK'B caM£iS 06'BeRT'L, npeACTasjiflioiiiit 
eyHMy 9thxi> ijii^HHOCTeS, hoxcti ((htb Hepa3Ai- 
jLewb HAH A^xe H BOBce He xonycKaerb A^jienk. 
EorAa TaKot o&MKTb norH^aei'b, cj'bAOBaTejLBHO 



BunycK^ 1. Grp. 17. 



eaeTCfl Bctxi yqacTHHKOBt, HanpoTHBi, ecjiH tojibko 

WSWkB&eiCSL D.iHHOCTb, T. 6. mjlfieTb HJIE B03BEI- 

mraoTca MiHOBaa ii;4HH0CTfc TaKoro odieKTa, to mo- 
Si%Tb HacTynsTb aboaeoo iiocj['6;i;cTBie, onp6;i,i^JieHHoe 

AOrOBOpOMl EJLE SaEOHOH'B. Glt^^CTBieM'B TaEOFO n3- 

HiHeHk MoseTi ((htl to, ^to He Bci eoyqacTHHRH 
TeparoTi mh BHHrpHBaH)T'b;v ho ci jpyrofi CTopoHH, 
Bci coyqacTHHKH Moryri noTepntTB ydHTOK-B mh 
nojiyqHTb Buvof^. Bi noatsHeM'b cjiyia4, otfieKTi, 

Wh KOTOpOM'b KOHBteHTpHpyiOTCa MHOria ItiHHOCTH, 

HasHBaeTCA otfm^HX'b, a caMoe OTHomenie coy^acTHH- 
KOBi Apyri Ki Apyry HaauBaeTca TOBapHm.ecTBOM'B 
(communio). 

HosTOMy HyKflo pasMiaTt odmnocTB HMyn^ecTBa 

Bl O^mHpnOH'B CMHCJli H TOBapHU^eCTBO B'b 6oJLi% 

T^bcHOifB cMHCJ'b.' 06m,ifi cpnsHaR'b, CB&smmmfS 
o6a aiH HOflJiTiii, coctoht-b wb tomi, ^to npn rn- 
dejiH o^iieETa noTepa naAaeT'B Ha BC'bx'b yqacTHHEOB'B. 
IIpHSHaE'b m, OTjiH^aioniii o6fl3aHHOCTi> oti TOBa- - 
pHni,ecTBa, coctoht'l b'b toh^l, ^to tojlleo npn to- 
Bapnn^ecTBi H3M'6HeHie ii,iHHOCTH ^HBaeT's ydKTO^HO 

HJIH BUrOAHO AJEfl BCtX'L yqaCTHHEOB'B. 

TasHMi ojSpasoHib noHHTiio TOBapn^ecTBa 
OTHOCHTCdar: 

1) G®eii,HH6Hie b's oahoh'b h tom'b se o6mTt 

MHOrHX'B It'bHHOCTefi, npHHaAJie2EaH];HX'B pa3HHM'b jih* 

ii;aMi>. OTCEOAa ojiiji^jeniiy ^to bcjih na A^HHyK) boh^b 
A npHHaAJieacHTt co(JcTBeHHOCTB, a B — npHHape- 
SHT'B co6cTBeHHOCTb Ha npoH3BOAHT6j[BHUfl Ea^ecTBa 
9T0fl Beni,H, TO qpe3'b aTO MejE^y A h B ne ycTa- 
HaBjiHBaeTCH TOBapn^ecTBO, noTony ^to, Kas'b m 
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sa^ecTBa — aro pasjuranue n&htxnL IIo9TMy Bjia- 

Huf , mtDB^ii cepBiryn, He cocroan wb TOBa- 
pHn^ecTBt n co((GTBeHHison Beiqv. noaroiy bos- 
Hozna o6d^octb mjdi toibso OTHOCMreibHO euof 
BeiqB, bjdi xe toju>ko OHOCHTejiBHO efl npoHaBOW 
TeibHuxi KaqecTBi. Ho A h B loryrb hiAtb 
cio6ma Bei^b, C h Horyrb (rbo6iiia vwkrb npo- 
H3B0AVTejiBHiiii KaqocTBa Tot xe BOBiH. . Ecu eito- 
TpiTB Ha Beiqb h es npoHSBOXHreibHEUi BaqecTBa, 

KaKl Ha atfCTpaKTHHH I^-bHHOCTH TO lOZHO 

eEasaTb: ^ipeai to, wo A nr&erb itHOByia ^tH- 
HOCTb, a B D^tHHOCTB ynoTpetfjenifl Tot xe Ben^H, 
MexAj A H B He ycTaHaBJLHBaercfl HHKaRoro 
TOBapHH^ecTBa; ho Ah B Horyrb ciotfniia hh^tb 

■iHOByi) IltHHOCTB, G E fl, MOFfTl CBOtfn^a HH'bTB 

i^iHHOCTB ynoTpedjieHk Tofi xe Be^H. 

Eb noHJiTiK) TOBapHHi^ecTBa othochtch A^i^: 
2) Egjh H3vfcEaeTCJi M-^HOBafl i^'bHHOCTB o6niaro 
odrbesTa, to eooxB^TCTByioii^afl OTOMf noTopa hjdi 
BHArpHmB nponopi][ioHajnGbHO sacaeTCH BcfcxB yqa- 
CTAHKOBB. IIo9TOMy jcTaHOBJieHie ranoTeKH He 3a- 
BflSHBaeTi TOBapHni,ecTBa lexAy sajioro-npHHHKaTe- 
jieHB H co($CTBeHHHROM'b sajoxeHHaro odieKTa. Bb 
caHOMB ji^bAij SA^CB, He CMOTpn na to, qTO i^'^h- 

HOCTH EpOAHTOpa H ^OJ^XHEKa COeAHHfllOTGfl B% Ofr 

HOHB o6%eKT% H0 ecjiH na^aeTB hjih noAHHHaoTCfl 
MtHOBafl ntHHOCTb >9Toro o^TbeKTa, TO aajoro-npH- 



BiinycKi n, CTp. 5. 
"«) CpaBH. BanycKi II. cip. 8. 
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HHHaTejiB HH^ero ho TepflOT'b h He BHnrpiiBaeT'B. 
no Tofi m w^mmi ne cocroaT'b Meajy co6oft Bt 
ToSapBfmecTBt prior' H posterior creditor. 
• 3) H'bcROJiBfio ifbHHOCTeS, npHHaAJtesa^Hxi^ 
pasHHMrB j[H]](aM'B, ;i;oj[SHu coeAHHflTBCfl B'B o;r- 

HOHl H TOWb S6 O&beKT^. TaEHH'B o6pa30M'b, B'B 

cjiy^at OTEpuTk EOHRypea nexAj RpeAHTopaMH ho 
nponcxoj^HT'B HHRaRoro Topapn^ecTBa OTHOCBTOJibHO 
KOHRypcHoS nacGH. B'B caMOHi A'bJ^y no pHMCROVy 
npasy, ROHRypcHiifi jiftmEUK'b ho nepecxaeT'E 6htb 
cydieRTOMt HMyin,ecTBa h Tepaert tojibro pacnopa- 
ffienie; caMO rocy^apcTBo npojaexi Maccy h A'tjrHT'B 
BHpy^Ry MesB^y RpeABTopaMH B^ saROHHO onpeA^- 
JieHHOMt nopflflR*. 

FflMeRie lopHCTU ho saHnMaiECB aHaj[H30Hi no- 
HflTia TOBapnmecTBa; ohh npocTO npejnojiarajLH h3- 
B^CTHHM'b noHflTie: res inter aliquos communis. 
OicjDAa nocjit^CTBie, neBHroAHoe ci jByxi cTopoat. 
BonepBsxi, pHMCRie lopHCTH ho hopjeh npoBecTH 
HexAy communio h hoao^rhmh OHy OTHomemaHH 
TRRoS p']b3R0S rpaHHUiH, kaR'B 9T0 cefi^ac'b CA'&JO^aJtH 

MH. BOBTOpUX'b, OHH HB HOIJIH paCnOSHaTB JIOTH- 

^ecRyio CBa3B HexAy communio h ero ocHOBamaHE, 
TaRt RaRi OHH H HO AOPa^HBajiHCB, qio cymecTByeTX 
BHcmee noHHiie „o(JmHOCTH iiiiHHOCTeft'', rotophm-b 
noABOjaTca no^B ojHy ToqRy communio h ero ana- 
JioriH. 

no^TH h4t'b najo^HOCTH H roBopHTB, qio TO- 
BapHi^ecTBO bobco He ycjiOBJHBaeTCfi o^Hofl o6mr 
HOCTBD i^ftjiH, ROTopoft saTpa^HBaeiefl HMyni,e- 
CTBO MHoraxB jiHii.'B (6htb MoaeTB. coeAHfleHHoe AM 
aToro ({)aRTH^ecRH). Ecjh TaRmLB o6pa30M'b no 3a- 
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KOHy, AoroBopy h t. n. nyn^ocTBO 0601x1 cynpy- 
FOB'S HasHaqeflo am yiuiaTH m '06mfLYb ffijsiowb, 
TO 0Tb 9Toro en^e ne o6pa3yeTCi[ Hesxy cynpyraw 
TOBapHo^ecTBO, T. e. losKO Bnoiffb AomrHyrb 
otfo^ei niJLE H 6m> Toro, qiotfa Boiqi cynpyroKb 
CTanoBHjiHCb res communes. To^ho xasse cyn^o- 
CTBOBame npoMmnjiefiHaro oCiii^ecTBa ^'^) ne ym- 
HOBJiflerb Hez^y socii lOBapnii^ecTBa 0TH0CHTeju>H0 
T-bxi qacieft saiiflTajia (no3exejibHHX'b yqacTKOsi, 
CTpoemi, sanacoB'b), KOTopoa BHeceHH ymTHHKaMH 
o6]i^ecTBa; o6m,2^^L i^'kaB (apoH3BOAGTBO) Bnojiflt no- 
zerb A<x^THrHyTa h 6031 Toro, qro^H 3th 

npe^MeTH sanHTaja CTajta res commuaes lezAy 
yqacTHHKaHH. Apyrofi cTopoHu communio otho- 
CHTejbHO npeAHeiOBi saaHTaja bosmosho h npo- 
MHnuieHHOirB o6midcrB% tojibko ji^m axoro nysBH 
oco6ue npHBxoAfln^ie MOMeHTH, ^ezan^ie BHt cyo^- 
HOCTH npoMHOLieHHaro o((]s,ecTBa, n Bcer^a BOAy^ie 
3a co6oi communio. 

HsKorAa iipaBO He Moxeii ycTaHOBHTb communio 
Tax'b, TA'b no caiOMy CHucjiy, t. e. no dEOHOHH- 
qecKEn yejiosiaiTb, oho HeB03MOSHo; ho 6mmn 
ciyqaH, KorAa npaBO nTHopHpyerb dKOHOMsqecKH- 
cy^^ecTByl()^^ee communio. Bt> laKHXt cjiyqaaxi 
TOBapnn^ecTBO hjih yHHiTOsaeTCH b'b caMHfi hox6hti 
eBoero BOSHHRHOBOHifl, h no onpeA'bJeHiio sasona 
A'bJes'b coBepmaeTCfl TaR'B, qio coeAHneHHUA i^^h- 
HOCTH yqacTHHROB'b CHOBa pa3A'bM»TGjg[ realiter. 
HJExe AJifl OAHOro hjh HtcsoJibRHX'L yqacTHHROBi 
HacTynaeTi A'^ficTBHTeJibHaa dRcnponpiai^ifl, h he 



"*) CpaBH. BHnycKi !• cxp. 21 CIi;^. 
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MiCTO yTepflHHOft I^iUHOCTH aBM6TCfl HpaBO Ha 

B03HarpaxAdHie; pasBi y^ce no oco^enfiUMi ocho- 
BaHiflH'B ycTpaHiaieTCjf e dvo npano na BosHarpaas- 
Aeflie. l!ii> dTony Bonpocy mh bobbpjathmca ein;e 
nocjii. 

TaR^B KaR'B i^iHHOCTB rei commnnis noAJtesHTi 
HSMineHuiirB, to ^To6'b onpeAiJiHTB to^ho h Hens- 
u^mo qacTB RasAaro ymxRa, qacTB »Ta BHpa- 
saeicjai b'b aojiax'b o^ieRTa, npHHHMaeHaro 3a o^ho 
it*jioe (=1). TaRi roBopflTi, aanp., qacTB TOBa- 
pHB^a \ \ H T. A. H BTHMi ycTpaEffiom He- 
AopaayMtflUi Bt tomi cjiyqat, Ror^a res communis 
BOSBHinaeTCfl hjih naAaex^ b'b i^'bH'b. OnpeA'^JtenHiUL 
TaRHMi otfpaaoH'B ^acTS — HiqTO HAeajbHoe (hhc^ 
jieHHoe)^ H noTOMy o tmhx'b yqacTHHRax'b pKHCRie 
H>pHCTH roBopaT'b: partes intellectu habent^''^). 

TaR'B RaR'b npH bcarom'b T0Bapflin;e6TB'b o($miS 
o6i>eKTb npeACTaBJUieT'B co6oS cynMy ]](iHH0GTei, to 
no 9T0My npeAMeTOMi TOBapamecTBa MoryTi 6mh 
TOJiBRO Boo^H, HMiK)]ii,k i^'bHy. Jl^ajiio, TaR'B RaRl 

BCb COCTaBHHA ?aCTH . HMyiII,eCTBa CyTB IljiHHOCTH, 
TO 3T0r0 CJtAyCT'b, ^TO np^MeTOMl TOBapH- 

H^eCTBa MOJReT'b 6UTb BGfi, ^TO MOXeT'B BXOAHTB B'B 

cocTaBi) HMyqecTBa, ^E^mLVb Bce, ^to nonnMaiOT'B 
pHMMHe noA-BboiTa naturalia h bona civilia. Ta- 
RHM'B odpaaoMt b'b cocTaBi TOBapHin,ecRaro otf-BCRTa mo- 
ryTii BxoAHTBcejbCRie cepBHTyxH^noTOMy^TO OHHMoryT'B 
dHTb nepeAaBaeMU BMicT'b cb praedium dominans h 



L. 5. D. stip. 8erv.(45. 3.) CpaBH.L.66D.delegat. (H): 
— plures in uno fundo dominium juris intellectu, non divi- 
sione obtinent. 

JtAHKBAPT'B. 9tK)AH. 6 



BifbcTi T'bM'B Horyn HirbTk Tsfbsj; to^HO TaRse 
B'E cocTas'b TOBapHD^ecKaro o^'BORTa MOflceTi bxoahtb 
H ususfructus, noTOMy wo h ohi, xota cai^ • no 
cedi Be MoaKeTi ^htl nepeAan'b, cayatHT^ hctotoit- 
KOMI iiitHEOCTefi. Ho usus, no caMomy aoflariro, 
H(;pjiioqaeTOf m^h o($'BeRTOB'b TOsapBsiecTBa. Ho 
pHMCKie lopircTH soHycKaiOT^ h communis usus. 
TaKyro aaajioriio, npoTHBopft^amyio noHaiiH) h 
usus H communis, OHHonpaBAHBaiorb HeofeoAHiiocnio, 
roBopa: propter necessitatem fit "®). Tyri ohbt, 
KaaeTCfl, hm^jih bi» BH^y toti cjy^afi, Kor^a usus 
OTEaaanx fifijwb JIH^aM'b no JieraTy, h bot'b, tto- 
6h cnacTH CHjy npe;i;cMepTBaro pacnopaaesiff, ohh 
^onycTHJiH Henocjitfl,OBaTejibHOCTb, KOTOpaa Hsaqe 

. 6aM 6£I 6e3CMUCJI6HH0S H nOTOHy ($63Cnj[I>H0&. 

CaMO co6ofi noHflTBO, qjo npeAMOTOMi TOBapn- 
mecTBa MOKera (5htb h bco rayniecTBO HtCKOJibKHX'b 
jtm^ib. TaEoe TOBapnmecTBO phmmho sasHBaioT'B 
communio omnium mh universorum bonorum ^^^). 



"•)L. 10. § 1. D. Communi div.(10. 3.): Si usus tantum 
noster sit, qui neque venire neque locari potest, quemadmo- 
dum divisio potest fieri in communi dividundo judicio vide- 
amus. Sed Praetor interveniet et rem emendabit, et si judex 
alteri usum adjudicaverit non videatur alter, qui mercedem 
accepit, non uti, quasi plus faciat, qui videtur frui, quia 
hoc propter necessitatem fit. ' 

He jranme sairfeTHTB, ^to npn communio omnium bo- 
norum npeAnexoH'b communio HBifleTCfl HuymecTBO He sasb 
a'fajioe, He mwb coBosynHOCTB K^HHOCTcfi, ho BaacAaa 
HaTepiajBHaA h HeMaTepiaibHafl nacTb HnymecTBa CHHTaercfl 
npeAMeTOMi communio, xaRi hto BiipaaceHie communio om- 
nium bonorum cj-feAyeii npHHHMaTB KaK-b co^HpaxejiBHoe 
o6o3HaHeHie, EoxopuM'b sapasB BupaasaeTca HHoxecTBO com- 
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HcTopia TOBapHmecTBa ecTb OTqacTH HCTopia ero 
npejMeTa, a nocjiiflHaa Heo(5xo;i;HMO H;i;eT'B b's na- 
pajijiejfc ci nocTeneHHHMX pasBHTieMX uomrm HMy- 
mecTBa. HtT'b coMHtHia, ^to ;^peBHtfifflHMH npe;t- 
Merara TOBapirmecTBa 6hjih o6i)eKTH co6cTBeHHOCTE, 
BemH, H MeKAy hbmh no'aeirejibHHe yqacTKH (ci cejit- 

CKHMH CepBHTyxaMH HJIff jSeSt EHXT)). TojIbKO GJ> 

pacniHpeHieM'B noMTia flmymecTBa MaJio no Majy 
pacmapaeTCH h Kpy^^ npe;i;MeTOB'b TOBapirmecTBa/ 

TOBapnmeCTBO MOffieT-B B03HHKHyTb TpOflKHM^ 

o(ipa30M'b: 

1) ' HicKOibKO nitHHOCTefi, Bxo^am.iix'b B-b cocTaB^ 

2) HtcKOibKO MWh, BCJit^cTBie OAfloro h Toro 
ate <J)aKTa, npiotfptTaroTi njtHHOCTir, EOTopHa 
9Tora coeAHHeHU 6miiL B^b o^hoh'b h TOM'b xe 

3) Kto HH6y;i;b ^pHHa;^JIeaaI^yK) emy hckjik)- 
^HTejibHO ii;4HH0CTb npeBpamaeTi m> ii;4HH0CTb 
o(5myio h ji^m Apyrnxi Jinni'b. 

ToBapHmecTBO MomeTi BHXOAHTb HS'b HaMtpenia 

muniones. A 9T0 Hnterb BasHoe npasxH^ecEoe nocjiixcTBie, 
Ba KOTopoe uu sa^cb aice h jKaxeifB: HueHHO actio communi 
dividundo Aomea 6uTb B^HHaeMa ctoibko pasi, crojebbo 
ocTaHexcfl HepasA^eHHUX'B npeAHeTOBi. HnaHe 6BiBaeT'b npH 

KOHEypeHUiH HilCKOJIbEHXl> HaCJI'feAHHEOB'B OIHOCHTeiBHO HMJ- 

mecTsa yiiepinaro. 3A'i^CB HacjrbACTBO, hereditas, cocraBiflerB 
BeMaTepiaiBHoe iitioe, a noTOHy h HaciiAHDEairB Hii'B aa- 
Ao6bocth Ha^HHaxB b^^ceojibeo pasi actio familiae herciscun- 
dae OTHOCHxejiBHO ocxaiBHuxB HepasAijieHHUX'B npeAMexoBB. 
L. 4. § 2. D. communio divid. (10. 3.) CpaBH: L. 20 § 4. 
D. Famil. here. (10. 2.) 
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yqacTBHfiOBx, cjii^OBaTejibHO nomrb ocHOBHEETBCfl 

Ha AOrOBOpi; HQ MOXeTl BOSHHKHyTb H nOMHMO 

BOJin yqacTHHsoBi. B7> ROut}i,E&n> ayqa% psMMBe 
roBopaTi: incidimus in communionem "®). 

1) JI^oroBopi, no KOTopoMy iodWBMU'b TOBapa- 
ii],ecTBO, npHHaAiesHT'b b'b paspflAJ AoroBopoi^'b, 
HSBi^OTHUX'b y pHM.iflH'B JLOf,i> HHeHeifb societas, H 
6uBaeTi»' HM societas rei unius em omnium bo- 
norum *^®). Societas, o KOTopofi njifiTb djijboh pftqfc, 
nM^eTi HenocpeACTBeHHofi h eAHHCTBeHHoft 
n;tjibH) Communio, xaEi ^to, KaK'B CKopo H3BtcT- 
Hue upeAueTH cxajiH TOBapH]n;ecEHHK, to 6'b sTHM'b 
BH'bcTi BnojiH'b AOGTHrHyxa h ii;'bj[B societas. 
TaEoe TOBapHiii,ecTBO cymecTBenHo OTJinqaeTca ot:b 
TOfi <j|)opM£[, EOTopyH) Mu Ha3BajiK HpesA^ npoMum- 

JieHHHM'B OdinieCTBOM'b, K He MOXei'B 6UTB pa3CHa- 

TpHBaeMO CB To3 se loqEH sptoiji, Easi n npo- 
MHffljienHoe o({ffl,ecTBO *^^). 

ToTt, ETo CBOK) co6cTBeHHyK) BBm,h npeBpa^aeTt 
Wb res commnnis, qpes'b aTO saTpaHHBaeT'b h ne- 
peAaeTi ii;'bHHOCTb; h noTomy om> He CTaneT^b 9TOro 
A^jiaTB AapoM'B, T. e. ho pacqHTHBafl noJiy^HTB 
^4HH0CTB, cooTB4TCTByioni;yK) ero saipaTi. TaEoe 
B03Harpa3RAeHie coBepmaeTCfl pa3J[HqHHM'B odpasOM'B. 
Hanp. socius A npeBpan^aeT'B CBofi aom'b, CT0K)iii,ifi 
10, Bi res communis, a socius B hmtht'b emy 

3a BTO HaJlH^HUHH A^HBFaMH 5. Eo H03CeT'B dUTB 

H HHaqe: B cb CBoefi CTopoHH npeBpani.aeT'B b:b 



L. 31. Dig. Pro Socio. (17. 2.) 
L. 5. D. cod. 
^*°) A aTHMB rpiniaTb Bcfe yH6HHKH. 



— 85 — 



res communis CBOit y^acTaRi, o;i:i[HaBOBot nfkm cb 
Pfluowb. OTcro^a bhaho, ^to ecjiH otfa socii, KmjifAi 
m> OBoeft CTopoHU, npeBpam.aioT'b B'b res communes 
o&be&m co($cTBeHHOCTH, TO B'B TaKOH'b cjfyia'b npoHc- 
xoAHTTb o6itffb ii;'6HH0CTeft. Hpn btomi s^icb ot- 
^acTH B03M0XH0 H ;i,apeHie, ecjin npe;i:cTaBJifleHue 
Toft MH Apyroft CTopoHOft ^pe;^MeTH HepaBHOiitHHir, 
noAotfflO TOMy, KaKi> aTO (^HBaeTTb h Tor^a, Kor;i;a 
Ben^B npoAaeTCJi HH»e nim cum animo donaudi. 
JI^aj[4e, BCTynjieHie bi communio Bcer^a HM4erB 
xapaRTepi pncROBaHHoScAtjiKB, nOTOHy qTO Hec^acTHue 
cjiyqaa, nocTHraiomie res communes oji,HHaKOBO ne- 
BHroAHu A^H BCtx'B yqacTHHROB'B. Oco6eHHO TaROft 
xapaRTepi MMtex'B societas universorum bonorum, 
nOTOMy ^To s^'bcb aojixho eTauoBHTBCfl o6^m^ h to 
HMymecTBO, ROTopoe MoaBeT-B npio6p4cTB sociusBno- 
cjitACTBiff, H B'B dtowh uy^9.i onm% socius MoaeT'B 
MHOro BHHrpaTB OT'B yAaH'B H AapoBanift ^pyraro. 

3aRjiK)qafl Communio rerum, socii MoryTi mtTB 
B'B BH^y TOJBRO ojHy npaRTHiecRyio i^-bJiB ycTpa- 
HHTBo;i,HOCTopoHHeepacnopfl3KeHieoAHoroH3'B s jcii ^^^). 

2) Communio MOXeTi B03HiiRHyTB h HesaBH- 

BBCHMO OT^ BOJIH y^aCTHHROB'B HO pa3J[Hi|HUH'B 

ocHOBaHiaMi). 

a) Communio MoaReT-B 6htb npaMHM'B nocji'hA- 
CTBieiCB ecTecTBeHHaro saRona. IIpeAMeTH, npn- 
Ha^Jieaamie pa3JiHqHHM'B jiHuaM'B, BCJi'iACTBie ecTecT- 
BeHHaro 3aR0Ha coeAHHflioTCA MexAy co6oh) TaR'B, 
?T0 pa3A'b<seHie h BOSCTanoBJieHie bi cbohxi ({)op- 



L. 28. D. Comm. div. (10, 3.)—: in re communi nemi* 
nem dominoram jure facere quidquam invito altero posse. 
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HaX'B CXaHOBHTCfl H6B03H0aRHtfirb Ji,Jl& dTHX'b W^flr 

mbtob'b; Hanp. cjiyqaiHO cjHBaiOTefl iiejfiAy co6oS' 
SHAEOCTH, npHHa^Jie^an^ifi paaiuiHi) JisuaMi ^^^). Ho 
n qpeaBH^aiayKy saTpjAHHTeJibHOCTb pasA'^JieHifl npaso 
AOJiSHO cwTaxb HeBoaHoxHOCTLK), ecjin oho hb xo- 
^en noTepaTb npaETHqecKoe 3Haqeflie. TaKaa ne- 
B0BM0SH06TB pa3ji;ij[6Hk cy^ecTBjeT'b A-^fl npaBa 
B'B TOU'B cjyiat, ecjLH Hanp. cjiHBiniflCfl xhakocth 
HJEH cnjiaBHBmiecfl MOTaJiJiH ttoryTi» 6KTb pasA'i^JieHH 
TOJibEO nyTetfi XHHHqecEaro aHaJiaaa. Ho h6 CMOxpn 
Ha TO, ^TO HiEOTopHe pHMGEie lopHCTU H A^psa- 
jiHCb TaEoro B3rjijiAa ^^^), pHMCEoe locTHHianoBCEoe 
npaeo npHHMO npoTHBynoJioxHui BsrM^'b, t. e. 

124\ 

Huo B'b laEHX'b cjyqaax'b ne BoaHHEaeT-B communio 

HtTt HHqero yAHBHTeJibHaro, hto no T'bM'b xe 
npaETH?ecEHiiii» coo^paxeHijufb npaBO pdCMaxpHBaeTi. 
H cMtnieHie npeAMexoB-B EaE'b cjiiaflie, ecjiH cui- 
fflaiiHHe npeAMeTH He mt^n (JiiTb pacnoaHaHH no 
CBoeS HHAHBHAYBJibHOCTH. Haap. ecj[H CMtinHBaK)m 
MeHCAy co6o£ xji^b^nuA sepna o^Horo BH^a n Ea-^ 



L. 3. § 2. D. d. R. V. (6. 1.):— Pomponius scribit; si 
quid, quod ejusdem naturae, est ita coiifusum est atque com- 
mixtum, ut diduci et separari non possint, non totumsedpro 
parte esse vindicandum ; utputa, meum et tuum argentum 
in massam redactum est, erit nobis commune et unus- 
quisque pro rata ponderis, quod in massa habemus vindica- 
bimus. 

US) — gi melle meo vino tuo factum sit mulsum, quos- 
dam existimasse id quoque communicari, L. 5. § 1. D. eod. 

L. 5. § 1. eod.—.... non erit ea nostra communis,.... quia 
ab ^:rtificibus separari et in pristinam. materiam .reduci solet. 
CaUistratus in 1. 12. § I, d. A. R. D. (41. 1.) 



MecTBa ^^). B% npasTflqeCKOMi OTHoni^HiH 6uao6u 
nojiesHO, ecjiH 6u xaRse npaBO CMOTp'&jio sa TOT'b 
cjiy^aS, BorAa CMtinaHHHfl sojiH^ecTBa xota h mo- 
ryit 6uTB paeno3HaHU, ho ex^l pasA'^Jiesie HeB03- 
MOSHO ({)aBTHfiecsH; Honp. ecu ROJinqecTBO nnieHHii;H 
cHimsBaeTCJi cb KOJiiraecTBOH'B ropoxa, Hjin m cb 
jmnBEUfii pa3J[HqHaro KaqecTBa. Ho pnHCRie H>pHeTH 
He AonyeRaK)Ti» sa^cl TOBapHn^ecTBa, h 9T0 riwb 
yAHBiTejibate, hto HCTeiti bi terojui cjiyqa* aoji- 

SeH'B yAOBJeTBOpHTLCfl TO.lbRO utflofi XJI'b6a, TaR'b 

RERi BOSBpan^eHie ero sepeHi in natura HOBoaiosHO 
4|>aKTffqecRH. 

HapaBHi casu^ ciHTaeTca h toti cjiyqai, 
Kor^a cjii^Hie hjih eMtmenie npoAnpHHHTO OAHim 

231 COyqaCTHHROBT. ^^^). 

b) ToBapnmecTBO MOxeTi BoaHHRHyib b-b cmry 
npflHaro oupeAtJieHiji 3aR0Ha. CtOAa othochtg^ 
TOT'B cayqafi, RorAa oahh'b h toti ze npeAMOT'L 
OTRasaHi no saBin^aniio HtcROJEbRiiH'L JKHiiiaM'b. Jt^ajoffce, 
Ror^a fliCROJibRO jihii;^ ipso jure HacjitAyiOT'b HMy- 



L. 78. D. d. solut (46. 3). CpaBH. § 28. J. d. rer. 
divis. (2, 1.): Quodsi frumentam Titii frumento tuo.... casu 
mixtum fucrit,.... non videtur commane esse, Sjs:hcb HM^eTca 
fi'B BHAy TOTi cjiynai!, RorAa CM'ImaHHUfl aepna no KpaSHei 
irfep-fe pasjH^Hu no KaHecTsy, h noTOMy MoryTi 6htb pac- 
nosHaHH. 3to nnjiHO Hsib saKiiovBTeJibHux'B ciobi: ipse aes- 
timet (jude]^) qaule cujusque frumentum fuerit. Hivi Taicage 
BHEaaoro ocHOBaslH cvoTp'j^Tb na cMimeHie aepeHi uaa^e^ 
H^M-B Ha CM^uieHie AeHerB (cit. 1. 78). 

Cit. §. 28. J. d. rer. div. (2. 1.):— si casu id mixtum 
fuerit vel Titius id miscuerit -sine tma volnntate. 
ApyroMTi utcTi Mu roBopnjiH, saKib paacMaTpHBaeTca BHAijKa 
upoAyKTa m-h qyasaro MaTepiaJia. Bunycirb I. Grp. 2d; eii^* 
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s^ecTBO yMepniaro. Bi» caHon x'bJii, ^to npexneTtb, 
npsHaAJiexaii^iS HMyn^ecTBy yuepmaro, exaflOBHTca 
res communis aja onpeA'bjeHHHX'L jljilht> — aio npe^- 
nojiaraeT^b iDpnAH^ecKaii boshoshoctb npeACxepTHaro 
pacnopflseBifl, — h bosmosboctb cHHryjflpHaro npeeit- 
CTBa; ^.T0 Bce HHym^ecTBO jiHi^a Torqacb ero 
CMepTBH) MoxeTi CTaTB res communis, bto npeAno- 
jiasaeT'b lopHp^ecsifi nncTHTyT'B heredes necessarii. 

c) ToBapnn^ecTBO Hoxe'rb 6eitb wbjifiumwb qncTO 
aKOHOHHqecKaro Bossptoiji. Hanp. A Ha esofi c^erb 
nowMbn jifiwby npnflaAJiesamift B, SHa^HTi BJia- 
raeT'B b^b stoti aomi i^'^hhoctb, KOTopys) sarpa- 
^HBaeT'B H3% cBoero HMyniecTBa. dKOHOMHqecROM'B 
OTHomeHiH SA'i^c'b to xe TOBapH^ecTBO, TaK'B Kasi 
B.iHHOCTB, npHHaAJtesaBinafl A, xenepB coeAHfleHa cb 

AOHOMI) B. 

Bl TaKMX'B CJiyqaflX'B otfURHOBeHHO np6ACT^BM6TGA 

Bonpocb, A^psBBTCfl Jin 15. npaBO dToro dKonoHE- 
qecEaro BOSsp'bHifl, oipas^JiocB jin laKoe Bossptnie 
B-B pa3BHTiH npaBa ^^^)? 

d) TosapHmecTBO Mosex'B 6hm cji'bACTBieM'B eom- 
nanefiCKaro AoroBopa. TaE'B npH npoHHmjieuHOM'B 
o6ni;ecTBt bc* aoChthc npoAyRTH — res communes, 
noTOMy qTO Bx KaxAOMt npoAyKT* coeAHHJiioTca 

DjiEHOCTH paSHHXt SOCii, UtHHOCTB pa(5oTH OAHoro 

socius H KanHTajLib Apyraro socius. 

HcTopia TOBapHin,ecTBa ecTB OTiacTH HCTopia ero 
npoHCxoaKA^Hifl. HtTi coMHtma, w communio 
incidens ApeBflte, TaE'B EaE^L AoroBopnaa communio 
npeAnoJiaraeT'B npeAnpi^M^HBOCXB. MexAy TOBapH- 

GpaBH. Hiiate. 



I 
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^eCTBaHir, BOSHHSaia^HMn H63aBBCHH0 on BOJIH 

yqacTHHKOB'B, caMaa jifi^BRtimM (|)0pMa — otfn^ee 
HacjiliACTBO, H MoatHO cKaaaTb He KOJie^jiacb, 9Ta 
$opMa coBpeMeHHa naiajy HCTopin napoAOB^. 

BosMoatHOCTb npeKpameHia BC^Karo TOBapH- 
mecTBa BHTeKaeTt m^h ero noMTia. Jl^oroBop-B, 
ycTpaflfliomift TaKyio B03MoacHOCTb, Chjh odMBjiefl'b 

pEHJIHHaMH HHqTOXHUBI'L H HeAMcTBHTeJIkHUM'B. 

HacToamee Bpesra 6hiBmT% OAeaKO ate TOBapHin,ecTBa, 
KOTopna H3pa3pyniHMH b-b CHJiy caMaro jo- 
roBopa, TaE'B qro OT^'bjibHHft socius He HMteT'B 
npasa Tpe6oBaTb npeKpamenia. TaKoe TOBapHni.ecTBO 
BOBHHKaeT'B Bit TOMi cjiy^at, Kor^a KanHTajiHCTH 
coe^HHaiOTca bi aKii;ioflepHoe o6ni;ecTBO, ^To6u npoH3- 
BecTH npo;i,yKT'b, KOTopafi 3a TiMi AOJiateHt cjiy- 
»HTb HocToaHHHM'B KaHHTajiOM'b AM npoAOJia;HTejib- 
Haro npoMHHiJieHHaro npe^npiaTia. Toiho TaKse 
Hepa3pyniHM0 TOBapHni,ecTBO, npeAMei'b KOToparo — 
aejitsHaa Aopora', BHCTpoeHnaa Ha aKaiaxTE). Bt> 
dTOWh cjiyqat ne Hymno A^ate npamo BHpaateHHaro 
ycjiOBia — AoroBop-b o HepaspyniHMOCTH TOBapHni,ecTBa 
HOApasyMtBaeTca caM'b co6o¥> ^^®). 

HpeKpamenie TOBapHni,ecTBa coBepmaeTca qpesi 
pas^tJieHie mtHHOCTefi, coeAHHeHHHX'b b% o6mfiWb 
06'beKT'h. 9to BOSMoatHo: 

1) HocpeACTBOM'b $aKTHqecKaro pasjijia caMoro 
o6ni;aro o6^eKTa. IIoHaTie pas^tJia orpaHHraBaena 
MaTepia^bHKiiH npeAMeTaMH; pa3A'bji'b HAeajibHHX'L 
npeAMeTOB-B HeMHCJHM'b. Ho mmsLO roBopHTb ^4- 
JiHMOCTH H^eajibHux'b npeAMOTOB'b, Eorji;a dm npeA- 

1*8) CpaBH. TcJiB, Handelsrecht Bd. I Cip. 47. 
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M&iu nnio HHoe, Rasi 3HaEH, npexcraBJjiDiiue 
co(>oft HaTepiaJbHHe npe^ierH. Tasi laTeMaTHsi 
BdB'fceTHO A'&J^Hie AHif^pi m dysBi, bi DpMciipf- 
AenipH — A'i^HiocTB ha^i^khxi bona ciyilia hjb 
npaBii, TaKi saRi ohh Hsqio HHoe, saKi cyppo- 
raTH laTepiajibHHX'b npeAMeTOBi. TaKi cyn^ecTByerb 
A'&JiHiocTb iipaBa BCj'&ACTBie ^'b^nniocTH ero o((%eKTa, 
fl At-icfiie npaea coctohti bi tomi, wo a'^jibtch 
caiui npeAMerb, h Kasouy yqacTHUKy TOBapsmecTBa 
onpeA'bJUieTeA npaBO na qacTB hjh OTHOCBTejbHO 

WTB. 

TaKBHl 0()pa30MB MOryTl 6hTI> A'^^HKU He TOJIbBO 

res communes, bo b o^niafl bonae fidei possessio 
AaBBofi Bembio, o6n^ee npaso .sajiora o6- 
jBfie npaBO Tpe6oBaHifl ^^^) fia f^mjjo Benp>, 
o6D^ee hereditas Ben^b, npio(Jp*TeBBafl ex 

justo titulo H bona fide, noABepraeTCfl pasA'hJiy, 
B KasAOtfy y^acTBBEy onpeA^eTCB qacrb bo 
BJiaA'i^Hie, Tasi ^to KasAOMy yqacTSBRy npe-. 
AOCTaBJueTca actio Publiciana OTHOCBxejibHO no- 
jgtyqeHBOfi nwh qacTB, h owb CTaHOBHTCA in coudi- 
tionem usucapiendi. ToqflO TaK»e Ai-iHTca b res 
pignorata; KajBAOMy yqacTHBKy TOBapBD^ecTBa (Kpe- 
ABTopy) npeAOCTaBMOTCA saRjraAHoe npaBO na b3- 
B'fccTsyK) qacTb; a'^^htch b npaBO Tpe^OBasia, 



L. 7. § 2. U. comm. divid. (OL 3.): Qui in rem Pub- 
licwam habent, etiam commimi dividundo judicium po^sunt 
exercere. 

Si duo sint, qui rem pignori acceperunt, aequissimum 
esse, utile communi diyiduado judicium dari. cit. 1. 7. § 6. 
^»') L. 6. c. fam. hercisc. (3. 36.) 

Tit. Dig. 10. 2. Cod. 3. 36. Familiae herciscundae. 
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Kaat^toagf y^acTHHKy. TOftapumecTBa npeAOCiaBJiJieTca 
actio Ha HSBicTHyro qacTb npe^MeTa npeTeaaiH; a*- 
JuiTCJ! hereditas — t. e. a^jirusi Bemn, comB- 
Jiaiomia HacjitACTBO, h Kaa^OMy HacjitAHHKy npe- 
AOCTaBJiaeTca npaBO na HSBicTHyH) * qacTb KaatAOfi 
HaatACTBeHHofi Bema. 

EcjH od'beKT^ odii^ara npaBa He uaTepiajiBHaro 
CBoficTBa, KaK'b H caMO npaBO, to A^jrenie npana ne 
MoaieT'b HMtTb MicTa. Cjo^a OTHOcaTca bc4 npasa, o(5^- 
eKTT> KOTopHXT* — npoH3BOAH!rejii»noe KaqecTBO bghih mh 
paCo^aa CHJia, tfyAyTt jh oeh jura in re hih npasa 
TpedoBauk, HMtjomia cbohm^ 06'beKTOM'L uti frui na 
Beiu,H HJH pa6oqyH) CHJiy^^^), PHuuiflHe npaB^a npH3- 
HaiOT'B A*-iHM0CTb aM(|)HTeBTJiqeoKaro npaBa ^^); ho 
9T0 BoaaptHie ne K)pH;i.HqeeKoe, a qacTo npaKTHqec- 
Koe, ocHOBaHHoe na tom^, ^to coAepataHie 9M(J)H" 
TCBTHqecKaro npaBa no^TH norjiom.aeT'b C0Aep»aHie 
co(5ctbohhocth; pHMJiflHe mmmn 3Aicb oCi^bktom'b 
npana ne npoH3BOAHTejii>HHa KanecTBa fundi (uti frui), 
a camafi fundus, pascMaTpuBaiorB camafi fundus 
KaK^ res communis, Jl^M. ycTpanema KOJiimin 
npaB'b noju>30BaHiji, npHHaAJesan^HX'b HicEOJibRHM'B 
TonapHm.aai'B, moxho, EaR'B Bijpa2saK)TCfl pHMjiaae, 
pas^ijiHTB fundus regionibus, t. e. npeAOCTa* 
BJJTb B'B noJibSOBanie Kaac;i,oMy yqacTHHKy onpe- 
AtjieflnyK) nacTb od'beKTa nojb30BaHia. Ho npano 
TyT'b He ;i,tjiHTca h TOBapnmecTBO npoji.ojiaKaeT'b cy- 
mecTBOBaTb, TaEt dHBaeTTb npn ususfructus aa 

KoJiJiHaiH npn ocymecTBJEeHiu npaB'b nojbaoBaHia mo- 
ryrii 6htb ycTpanaeMH nocpeACTiioM'b divisio loco et tempore. 

Cit. 1. 7. pr. Communi dividundo judicium locum etiam 
habent in vectigali agro. 



— 92 — 



fundus, KorAa fundus btot-b a^-iotcji regionibus 
Meaji.y yqacTHHKaMH ^^). 

Jl^jifl npeKpameHifl TOBapamecTBa nocpeACTBOM'b 
pasA^Jia o^maro otfteKTa cymecTByroii ntKOTopM 
orpaHHqeflia. TaKOfi pa3A*ji'B Moatex'b: 

h) noBecTH 3a co6ofl ynH^iTOKeHie Bcefi o6meft 
D.taHOCTH, Hanp. paajtijit o(5in,aro paCaajiHiKHBOTHaro; 

b) MoaeT'L noBecTH 3a co6ofi SHaMHiejibHoe yMCHb- 
nieHie o6mfii i^tHHOCTH. 

II,tHHOCTb HepasA^JieHHaro o6iii,aro o(5'BeKTa ne pi^KO 
ropasAOBHnie, qtMX i^tHHOCTH qacreS Toro ate o(5'b- 
eKTa, B3aTHfl Bt uitjiocTH. Hanp. 6jiaropoAHHfl KaMent 
ropa3AO Aopoate ^iMt qacTH, na KOTopHa owh ^4- 
jHTCfl. nosemejiBHHfl'yqacTOK'b qacTO ropas^o ^opoase, 
qtM'L qacTH 9Toro yqacTKa, BSflTHa BirtcTt, 

c) HflorAa HeB03MoacHO (JaBaeT'B pasAiMTb Beiii,B 
TaKt, qTodi) Bct qacTH ea (Jhjih paBHOn;'bHHH, ja- 

pOMt qiO B3flTHfl BMtCT* OH* KaK'B paSl COCTaBflTl 

nitny ii;tjiaro. TaKX dtiBaeT'L npH pa3;i;tji'b nose- 
MeJibHaro yqacTKa, ecjiH yqacTOKx btot'B OTJiMqaeica 
pa3HOo6pa3Ho6 no^Bofi. 

d) PasA^Ji'B o^teKTa MoaceT'b ^htb xotb h ne to, 
qTo^t yace HeBOSMOffiHHMt desycjiOBHO, ho Moaexi 
diiTb jto Toro 3aTpyji;HHTej[bHHMi) b^ BpaKTHqecKOMt 
OTHomeHin, hto 9Ta 3aTpyji,HHTejibH0CTb paBnaeTca 
HeBOSMoatflOCTH. TaKOB^ 6hji^ 6r pasA'hi'b ii3b*ct- 
Haro EOJiHqecTBa o({ni,HX'b nOTpe(JMeMHX'b Bemei. 
HeB03M03KHO $aKTHqecKH paa^tjiiiTb KaKt pas-B no 
poBHy Bc4 3epHa, cocTaBMianik nie$$ejib xjit6a. 
TaKHX'b ayqaax'L HCBoaHoacHO npeKpan^^Hie communio 



Cit. 1. 7. § 10. 
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nocpeACTBOM'L pasA^ja o6]ii;aro o6'i>eKTa (Benp, npasa). 
EcJiH o6mfivi'b otf^eKTOMt (JyAjTi sepna, KOiopM, 

O^eBVjt^O, He nX'tlOTB HHAHBHAy^'JI^HOS uiHH, TO 

o6bo(hh'b 06'beBTOM'b cqHTaem Bce soJiifqecTBO, 
soTopoe Bcer^a Moxex^ ^htb pasA'bJieHO hbsaj y^acT- 
HHEaHE no .KOJiHqecTBy, Hipt, Bicy. B'b Apyrnxi 
cjiyqaflxi BOSMOxeH'b pas^i^'B tojibbo i^^hh, eun 
6epeTefl bo BHHMaHie OAHHasoBO HHTepecB Bctxi 
yqacTHHEOBi. TasHU'B o^pasoifB: 

2) 06mifi O^ieKT^ M03KH0 nOCpeACTBOMX MiHH 

npeBpaxHTB b'b raKofi npeAHex'B^ KOTopHfi BonepBHXT» 
MOxeT'B 6mh pas^'&JieH'B yAO(^HO, e bo ^BTopnx'B 

HMteT'B Ty 0C06eHH0CTI>, qXO CaMUA VLUKIK qacTH 
erOy BSJITUfl BHtCTi, nOCTOAHHO paBHfllOTCa i^tnt 

ittjiaro. TaKoft npeABeTt — AenbrE. PasAto coBep- 
maeTCfl TaREHfB otfpasoM'B, qxo o6m}S o6%eKt'b (Be^b 
EJiE npaBo) qpes'B npo^asy npeBpa^aeTCfl B'b cyMMy 
jsfinevby a dia cyMMa a'^jketca Mes^y y?a<STHEKaME 
nponopAioHajibHO BX'b AOMM'b. fiorAa odieET'b o6maro 
npaBa— AeHbiH, to Htti HaAodnocTE B'b npoAaatt 
npaBa, AOCTaxo^HO h oahoS peaJiH3ai^iE npaBa. 06- 
E^ifl A^HesHtiH 'o6fl3aT6JibCTBa MoryT'b 6uTb saKJiE)- 
?eH£i cbo^mia e AO^uTaa cyMMa noTOM'b ji^iMnas. 
MeacAy y^acTHHRaME. 06m,ie cejibCEie cepBETyTu, no 
pEHCEOny B033pi^HiK), HoryTi 6mh npoAanu TOJibEO 
cb o^n^EM'b fundus dominans. Ecjie na OAHy e Ty 
m Ben^b .ususfructus npnsaAJiea&ET'b H'bcEOJibEEM'b' 
jiEiiaJi'b, TO npoAaiOTa ejie o6m}Q ejloak, ejie ot- 
AaiOTCfl B'b nafiHu np0E3B0AETejibHUfl Ea^ecTBa, e 
HaeMHafl njiaTa ji^tMusL Kmj^ni pas'b MeasAy y^acT- 
HBKaME ^^). Hb^to He MtmaeTi TaEate npoAaTb 

^**) Cit. 1. 7. § 10:— vel locet osumiructam ani ex illi vel 
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• o6mee HacjitACTBo; venditio hereditatis onpeatJreHa 

y pHMflHT) OCO^HMH npEBOaM *^'). 

Jl^jifl y^acTHBTKa TOBapnmecTBa MoxeTi OKaaaTB- 
CH Haji;o(5HOCTi> npeKpaTHTb TOBapHmecTBO, t. e. — 
npeBpaTHTB cbok) HjteajiLHyio ;i;oJ[io Bt peaJLHyD, 
caMocTOflTejbHyH) n;tHHOCTb, mh noTosiy, wo xo- 
noiricTHrb b-l. Apyroi'B m*ct* cboh> nfbn- 
Hocn, MH ate 6oHfTca, ^To6u o6in,ift otf^eKrt 
He ynajii bT) utHi, h npH cymecTBOBaniH to- 
BapametTBa 0H^ MoaeT's noTepn*Ti> y(jHTKH. Ecjih 
npeKpamenia TOBapumecTBa nejiBSfl jocTirrflyTb ny- 
TeM^ ;i;oroBopa, to npaKTHqecM hco^xo^^itmo aaKOH- 
Hoe npHHyaK^enie yqacTHHKOB's kt> pa3^t.iy. B4ji;i> 
6e',)'h 9Toro npirHyKfl;eHia hhkto ne BCTynajiTb da bi 
TOBapi[in.ecTBo; ho ct Apyroft CTopoHH tim rocy^ap- 

CTBa He MaJIHfi HHTepeCL BTS BOSHHKHOBeHiH TOBa- 

pHD^ecTBt. npH communio incidens npHHy^HTejib- 
Hoe npeKpan^enie mapH^ecTBa Heo'(5xo;i;HMO B'b he- 
Tepecax'b MHpa h cnoKofiCTBia B'b rocy^apcTB*. 
KpoM* Toro, (Jesi TaKoro npHHyat^enk KaaK;i;Hfi yqacT- 
HHK'b TOBapnmecTBa, no CBoemy ycMOTptmio, Mori 
(5h H9.HecTH ApyroMy HMyffl;ecTBeHHHfi Bpe^t^, He co- 
rjiamaacB na pasAti'b, a lopnAHqecRafl 3ani,HTa Hxy- 
ni,ecTBa, BMicit Cb samHTofi jinqnocTH, ecTb nepBoe 
ycjiOBic o6ni,ecTBeHHaro tfjiarococTOJiHia. Boti no- 
qeMy Kaa^OMy yqacTHHKy TOBapHni;ecTBa pHMjane 
npeAOCTaBjAjiH npaBO Tpe(5oBaTb coAtflCTBia rocy^ap- 
CTBa AM npeKpaffl;eHiji cyni,ecTByK)ni;aro lOBapHH^e- 



tertiae persouae, nt hi pensiones sine nlla controversia per- 
cipiant. 

Dig. 18. 4. 0. 4. 39. nyxTaPand.§521. 
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CTBa. HcKi otf'b STOMt HasHBaeTCfl: actio com- 
muni dividundo, a jjia o(5in,aro HacjiiACTBa: actio 
familiae herciscundae. IIoqeMy nepBHft HCKt ;i;oJ!- 
. KeHt fiuTb BqHHaeM'b ntcKOjibKO paa-L, a ApyroS 

flfCK'B — TOJIbKO paSl — STO O^MCHeflO BHffle. 

HcTopia TOBapHmecTBa ecTb OTqacTi HCTOpiJi ero ' 
npray^HTejiBHaro npeKpani.eHiH. HepBOHaiajibHo y 
pHMJAH-B cymecTBOBajit TO.iBKO HCKi> pasAtJii 
o^maro Hacjit^cTBa. Actio familiae herciscundae 
yae ynoMHHaeTCH Bt ABtnawaTir Tatfjini^ax'B, fio 
cymecTBOBaj'L yjKe npeffi^e, na ocHOBaniH o(5HqHaro 
npaBa. 0(5m;ift ate hcki o pasAtJit, actio com-^ 
muni dividundo, BBejeHii ropas^o no33Ke, BtpoflTHO 
nyreMT) npeTopcKaro aAHKTa. npH^UHa (Jes'b comh*- 
Hia Ta, ^T0 cjiyqaa TOBapHiii,ecTBa ^ojiroe BpeM 
orpaHHiHBaMci, tojbko o^npHX Hacitji;cTBOM'B. Tojl- 
Ko Tor^a, Kor^a pasBMacb bi Ymi npoMnniJieH- 
HOCTB, Kor^a HaqaM BOSHHKaTb npoMHinjieHHHa o(5- 

meCTBa, H BMiCT* TtMt fLmMH B03HHKaTb HO 

AoroBopaM'B o6in,ie o^teKTH — tojibko Tor^a abh- 
aacfc noTpe^HOCTL wb o6mfiWh hck* o paaA^jri, 06- 
EHMaromeMT) h ^pyrie cjyqair, Kpomt otfmaro .na- 
cjitACTBa. EepBOHaqajTbHO 9Ta actio communi di- 
vidundo 6hiM BBe^efla res corporales, t. e., 

JIAS. 06'beKTOB'B COtfCTBeflHOCTE, 663^ COMHtflifl flO TOi 

npHqrat, qro nepBOHaqajibHO, KpoM* o6in,eft here- 
ditas, OHH o^HH (Jhjih res comu unes, saTtMi ohh 
€TaJiH utilis actio, t. e. naqajiH npHMiflaTbca kt> 
ciyqaaMi o6mei bonae fidei possessio, h saxtM^b 
KT> o6inm'b npaBaM'b, npeAHeTOMi* ROTopiix'b (JbiJia 
Beu^b. HaROHeni'b CTajio oqeBHAHUM'b, qTO o6a scEa 
pa3;i,'hji4, actio communi dividundo h familiea 
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herciscundae HoryT^b 6mh gbjisehh oji;Hofi o6mfiA 
MHCJibio, a OT^itiiBHHa HOCTaHOBjieHiji 0(51) actio fa- 
miliae herciscundae ciajiH npHH'lkHATLCfl no asa- 
jioriH K-B actio communi dividundo. He iitinaeT'B 

SamtTHTB, ^TO H SfttCb OTb OTA*JIBHHXl CJiy^aCB'B 

pHMMHe nepemjiH wh o6iii,eMy npnii^Hny. ^aji'&e, 
actio communi dividundo He norjOTHJio actio fa- 
miliae herciscundae, ho h to h Apyroe yAepaa- 
jLOCi) i^sLjifiwb. S^tcb onaTb BHCKasHBaeTca toti pra- 
CKifi ROHcepBamiff'b, na EOTopufi mh ne pas's yKa- 
3UBaM npeasAO- 

* BcjiiACTfiie TaKoro saKOHHaro nprayacAeHia m npe- 
Kpa^eniK) TOBapniii,ecTBa, H^eajiBHHa jifim, npHHaA- 
jieaRamia socii OTHOCHTejibHO o6in.aro o(5^eETa, cra- 

HOBflTCa TOate Ii;4RHtIMH odlCKTaMH, XOTfl TaKOfl 

HMy]n,ecTBeHHiifi xapaRTep'b hx'b ocHOBHBaeTca ne na 
OAHOM'b TOjiBKO npapt socius xpedoBaxB npeEpame- 
Hia TOBapiimecTBa. JI^m 9Toro nyatHO CTeqenie mho- 
PHX-B odcTOflTejiBCTB'B. 1) Jm jifl npeKpamema to- 
Bapif^ecTBa puMJiaHe muTSim sth H^eaJibHua jLom 
cocTaBFUMH qacTAMK HMyni,ecTBa socii, H 3an]iHni,aj[H 
OT^B HapyHiemS ste qacTH HMyn],ecTBa TaRKe, RaEB 
H BCflEifl Apyria. HAeajiBHBra aojih na res comtru- 
nis OHH c^HTajiH anajiorH^HBiMH MaTepiajrBHiaM'B o^b- 
eETaM'B co6cTBeHHOCTH, H socii oTHOCHTejiBHO ApyrB 
Apyra^ EaE-B othochtcjibho TpeiBHX'B jum^, Mom 

B^HHaTB HCEH C0(5cTBeHH0CTH ^^), OlCDAa B03HHE- 

jio noHflxie o6ni,efi co6cTBeHHOCTH Ha rescorpo-. 



»8) L. 28. D. Common, div. (10. 3.) 6. D. d. R. V. 
(6. 1.) in rem aliquis agat, debet designare rem, ntrum totam 
an partem et quotam petat. 
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rails, qTO pHMCKie lopHCTH BHpaxajifl: ^totius cor- 
poris^ pro indiviso pro parte domnium habere**; 
Boaraoo H HOHflTie o6jBflj!0 MaA^bHk, ^to o(k)3Ha- 
'MiocB cJiOBaiH: ^possesip certae partis pro iu- 
diviso." CjiiflCTBieni TaKoro aHajLorii^ecKaro bo8« 
sp^Hifl (iujEo: 2) nepej^aBaoMOCTB, t. e« cnoeo($- 

caHHx^b no ce64 ^^). Ho wo 3) )^s. araxi Hje- 
ajibHEix'b Be^efl b% o6opoT'b cy^eexBOBajia pasjm^q- 

Haa ItiHHOCTB, 9T0 SaBHCiJEO. 0T> HXl CHOGOtfEOCTH 

peajDUi3aii;in, t. e. (m neROB'B o pasA'&iib. 06- 
Q^afl 60<$CTBeHH0CTb Ha res communis, HaHp. Ha 
acejDLidHyH) AOpory, npHiaji^eiKaiityK) aKi];ioHepHOHy 
o^H^ecTBy, He HHier'B HHKaKott n;toH, hotohj hto 
AJia yqacTHHKOB^b aR]i;ioHepHaro o6Hi.e6TBa h6 ji.ony- 

CKa6T€H HCK'B paajO^bJli OTHOCHTeJILflO HaJEfflHarO 

fiaHHTajia o(!in;6CTBa. TaKHMi o^^pasoM'b ii;iHa, no- 
jty^aexaa 3a asiuio, He octb i^toa aa uip,j%js^v> 

O^HQfK) C06cTBeHH0GTB, a Sai T0T:B BHHrpUHI'B, Ha my 

Kofl pacuTHBaei'B noKynaK)Hufi ot'b CBoero y^aeri^ 

Bl» npOMHJQjeHHHXB HpeAHpiflTiflXB aEIUOflepOB'B. 

TaBHH:B 06pa3OH:B HA^aJIBHUH ffiJSM BT> O^H^eH'B. 
.06:BeBTi &BMmm TOBapOUX, H BSHTHH BUi^CTi 
ffiM B'B HSBtCTHOMl O^ICKT* MOfyTl COCTaBHTB 

leHepn^ecKH OHpeA^JieHHiii xoBap'B, HanpHM^p'B 128 
napTifi HdB'bcTHaro Bopa^Jia. Ectb npeAMexH, eo- 



L. 6. L. 68. pr. D. pro socio (17. 2.) Nemo ex sociis 
plus parte um potest alienare, etsi totorum bonorum soccii 
sint. L. 3. C. d. comm. rer. alienat (4. 2.) Falso tibi persua- 
sum est, commnnis praedi portionem pro indiviso, autequam 
communi dividundo judicium dictetur, tantum socio, non etiam 
extraneo posse distrahi. 

'JI,AHKBAPTl. dTJOJS,U. 7 
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TtfpHe o((HRHOBeHHO tfuBaDT^b res communes, no- 
TOHj ^TO no caMOiiy CBoeiy Haana^eHiK) ohh jier- 
fio Moryrb noBpeAHTBCJi h norH^Hyrb, nanp. 

ROpa($J[H. HjlfiMhBHK fiflSM Vb TERHXl npOAie- 

Taxi loryT'b cocxaBHTB reHepnecKH onpejcibjieH- 
mil TOBapi, Hanpmtp'B napiin jooi^b^jlsl. Ha 
EffiMbEUiL fflJlR Vb TBSJSTh o6'beRTax'b cyn^ocTBy- 
BTi H Hi^HOBHfl Jifim, HanpBiip'B itHOBaJi ni" 
Ha Ha napiiH Ropa($j[fl. 

Tasi RaKB lijifiajLhWE jsflXE wb o6m,ewb o6ibeK- 
t4— TOBapi, TO noHHTflO, qio socius Moxexi bh- 
AtjiHTB CBOK) jojiK) Hsi communio, MoaeTi pea- 
jD[H3npoBaTB HAeaiBHyio irbHHOCTB, He TpetfyH j(m 
9Toro npenpan^eHk TOBapHn],ecTBa; ohi MoserB npo- 
AaTB CBOK) HAeajiBHys) jsjom h nepe^aTB ee. ToBa- 
pHDtecTBO npo^ojraaeT'B cy^ecxBOBaxB — socius bm*- 
CTO cedfl nocTEBHji'B Apyroro. Ho otfuKHOBeHHO 
BHXOj^amifi socius xepHHTB y^HTOKB, noxoMy ^TO 

3a EAeaJEBHyK) HI'iHHOCTB HHETO He AaeX'B CTpJEBRO, 

KaRi 3a i^taHOCTB peajiBHyH). FasHOcxB b'b uta'fc 
6jjifiTb T;iwb MeHBme, ^twb Jier^e h csopito mosho 
AOCTHrayTB npeEpameHifl TOBapH^ecxBa. CaHHfi npo- 
CTOft H KopoxKifi npoiieccB cyniecTByexB bb Mop- 
CROMii npaBt oxHOCHTejBHO o^^HXB Ropadjtefi^ Ras- 
AHfi yqacTHHR'B Ropa6j[ji HK'beTi npano „n(mj[flTb'' 
Ropa6j[B. T. e. ohb HOxex'B otf'bHBnTB, ^*o 3a ro- 
patfjiB o^'B xo^exB ^axB ctojibro-to; xor^a Apyrio 
socii o($H3aHn iopHAH^ecRH hjlh npeAOCxaBHXB eiy 
Ropa^JiB 3a npe^JioaceHHyK) hupb nitHy, hjih SKe na- 
3Ha^HTB niEj Bume a b% HenpoAOJEXHxejBHOM'B 
BpeneHH yniaTHTB mj aiftyjomyio jsflm. 

Jl^ajite, noHJiTHO caHO co6ofi, qxo xoBapH^ecxBO 
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socius MoaeTi npo^aTb cboio ^eMhEj¥> jiflm Apy- 
roMy. Bi TaKOMi ay^at ^iHa, nojiyqaeiiaa socius, 

^ySero paBHflTBCfl TOS IltHHOCTH, KOTOpyK) OH^JIO- 

jiy^Mi 6u npH jMcTBETeJiBHOMii paafl;*^*, noTOMy 
meajiBflaa jom, nepejaBaeMaa oti o^Horo socius 
KTb flpyroMy, ^peai aTO caioe npeBpamaeTca b-b d;4h- 
HOCTB MaiepiajiBHyio. IIoHaTHO jajite, ^to ecjH to- 

BapSI]l,6CTB0 06HHMaeT:B MHOXeCTBO pa3HHXX 06'BeE- 

TOBi, npcKpameHie MoaKei'B coBepniHTBca laK'B, qTO 
OT^ftJiBHHe odieKTH A^JiaTca Meat^y socii, npnqeM^B 
OAHHi socius MOJKerB nojiy^HTB 6ojiBine 06'BeKTOB'B, 
^l&wb flpyroS, ecJiH odieKTH npe^ciaBjiaiOT'B n;4H- 
HOCTH pasjinqHoft BejinqffHK. TaRSH'B jse otfpasoH'B 
" MoaceTi (Jhtb npeKpameno h commuuio omnium 
bonorum. 

HoHflTHO caMO co6ofi, ^TO H cy^Ba, paadnpaK)- 
mifi AtJio pasAtJit, jifljimwb no CBOeMy ycMo- 
Tptniio npiniiHHTB caMuft^ yji,o6HHfi cnocod'B npe- 
Kpamenia TOBapHin.ecTBa. 

■ FBi saKJiioqeHie mh sojiatHH sanaTBca ynoMflny- 
THMH ciyqaaMH, Kor^a npaBO HrnopiipyeTi 9ko- 
HOMHqecKH-cyiii;ecTByK)iD,ee ToeapHmecTBO uiin- 

HOCTefi. 

1) SaKOH'b npoBOAHT-B rpaHHiiy TaK'B, ^to to- 
BapHiii,ecTBO yHnqTOsaexcfl b'b momohti CBoero bo3- 
HHEHOBeHiH. TasoB'B cj[yqafi, RorAa ji;epeBO, RaM6HB, 
-CTtna cTOflT'B fla rpaMn* jUByx'B noaeiiejEBHHX'B 
y^acTKOB^. TaKie npe;i,MeTH ne cqHiaiOTca res com- 
munes coctjefi, HO B'B coy cymecTByiomaro saKO- 
Ha rpaHHD;a yqacTKOBi^ — realiter n^mn 3th o6'b- 
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eRTH T&Koe anpexftJLeiiie Upasa buxoahti (iesi 
coHH^HU H3ii Tora BoasplHiii, mo pacTeHUL h Kai- 
HI He Hiift^Ti caiocTOirejDbHaro cyqecTBOBaHiii, a 
c<iHTaK)TCfl H6 tiojibiie wKh HapoeTaiK H HepOBHO* 
CTAXH seHJiH, a crfcn cqHraeTca sasi 6h Kcsyo- 
cTfieHHoft csajioft. ToBapHiqecTBo OTHOCHTeJibHO dim 
npeAHeiOBi BOSHiBaerb tojibko Tor^a, Korxa oos 
OTA'bJieHH OTi seMjus ^^^). Jl^ajie, insula in flumine 
nata h pycjio^ nouHf Toe e($i]](6CTBeHH0fi ptsoi, npe- 
AOCTaBMiQTCfl xoaa^Mi npuesauiHxi nosenejb- 
Huxii yqaCTKOB'B; ho oho He CTaHOBHTCH res com* 
munis, a Torqaci se, vb MOieHTi^ BoaHnKHOBeniH, 
A^JiHTCH realiter bi CHJiy nocTaHOBJEeniH saRona 
Bto HocTaHOBJieHie bhxqaht'b hs'b tofo BoasptHia, 
mio pycjio ptKH HpHHaA^esHTi hi npHJEesanpocB 
floaeMejELEHMt yiaeTKaMt, h cotfcTBeHHOCTb Ha py- 
cjo He HM'6eT'& chjiu tojibeo AO uopi, noBa 
OHO sanaTO o^DtecTBeflHoft ptKofi"^). % 

L. 19. D. Comm. divid. (10. 8.): Arbor, quae in cofi- 
nio nata est, item lapis, qui, per utnimque fundum extenditnr, 
quamdiu cohaeret iundo, e regione cujusqu^ finium utriusque 
sunt nec in communi dividundo judicium veniunt. 

cit. 1. 19. pr.— sed qunm ant lapis exemptus aut arbor 
eruta vel succisa est, communis pro indivisio fiet et veniet 
in .communi dividundo judicium; nam quod .erat finibis parti- 
bus, rursus confurditur. 
"«) L. 7. §. 3. D. d. A. R. D. (41. L): — Insula — — in 

flumine ntCft • li quidem mediam partem fluminis tenet 

communis est eorum^ qui ab utraque parte fluminis prope 
ripam praedia possident, pro modo latitudinis cujusque praedii^ 
quae latitudo prope ripam sit; qnodsi alteri parti proximior 
sit, eorum est tantum qui ab ea parte prope ripam praedia 
posisident- 

CpaBH. Uyxxa Pand. § 165. 
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TaKoe communio de facto h de jure orjn^aeT- 
e£ TepMHRaMir: res communis pro diviso jb pro in- 
diviso HaKOHei^i, ApeTeHsiH, KOTopuxt npej- 
MOT'S A^MMt, A^jiaTca ipso jure Meawy ymTHH- 
RaMH TOBapHmccTBa 

2) Hoxerb hm^tb MicTO HaeToaiii,afl dnenpo* 
npiai^ifl OAHOro hjh Hi^CKOJiBRHX'b yqacTHiKOB'b, 

HO Ha Micro HOrepflHHOfi I^tHHOCTH B03HH£aeT'& 

npaso Ha sosHarpasA^Hie. GK)Aa npHHOAJiexaTi Bcii 
cjyqaH, BH^HCJjieHue hoa'b H3B'bcTH0fi py^pHsofi: 
npiodptieHie cotfcTBeHHOCTH ipeai iipHpameflie ^^). 
IIpaBO Ha B03HarpasA6Hi6 He HMieT'L m'6"« 
6Ta: 

a) Eor^a etc w6^» animo donandi coe^H- 

EHJH ntHHOCTB CI IjaCHMt HpCAMeTOMl **^). 

b) EoFAa cBfl3i» noAXOAHTX nojpB noHiTie ho^hh- 
KH HM yjiyqmeHia. 

EoHeqHO bi» TasHX'b cj[yqaflxi» ^esi^ BCiiKaro oe- 
HOBaflifl o6oran^aeTca toti, BeHp> no^HHena Hm 
yjyqmeHa. Ho ecjiH 6u bosmosho s^i^CB 6ujonpH- 
nyjRA^Hie isjh B03Harpa3CAeHiK) sa impensae neces- 
sariae hot utiles, to axo saaqHJio 6h, qTO saK- 
Aufi, HO CBoeMy ycMOTpinlH), Mosex'b nacb 3acTa^ 
BHTB saTpaTHTB Ha HO^HHE^ HJiH yjiy^meme Ea- 

HIHX'B BCH^efi TOTO KaHHTaJH, KOTOpHfi, 6hTB MO- 
SOT'S, Ha3flaqeH'B ^ak ApyrHX'B Aijiefi. TaKoS npo- 
H3B0JII nocTopoHHHX'B mji^b OTHOCHTeiiBHO Hamero 



Cit. 1. 19. pr. D. Comm. dirid. (10. 3.) 
Cit. 1. 6. 1. Fam.*herc. (3. 36.) 
nyxm, Pand. § 16. 4. 
"0 ffyxra, Pand. § 165, Note m. 



— 102 — 



HHys^ecTBa npOTHBop^qiirL ochobhhvl Ha^aJiama- 
poAHaro xosflfiCTBa h noTOiy ne lOseTi paacqETH- 
saTL na noAii,epzKy co CTopoHH npana. Hnoe f^kjLO 
Vh DpHAH^ecKOMi OTHomemH, Kor^a tot'b, bto no- 
OTHHji'L HjiH yjyqniM'b Bemt, BJiaAiera yjiyqineH- 
HOfi BembK), H npoTHBynocTaB-taerb CBoe npaBO xo- 
sfliray Be^H. SjicL owb Tpedyeii orb co6cTBeHHH- 
Ra Ben^E i^iHHOCTB, EOTopaa vh ero pysaxi, jiflr 
fowh qio i^iHHOcTL 9Ta saKjiDqaeTCfl bi Ben^H, h 
caiocTOflTeJibHO h6 cyn^ecTByeTi. IIpaBO SA'bcb He 
MOseT'b noMimaTB BiaA^^Biiy y;i;epxaTk CBoe, h 
ecjm&b KTO CTaji'b yiBepx^aTB, qio npaBO ffim- 
HO noHoraTB X03flHHy BOSBpaTHTB BjiaA^nie CBoefi 
Ben^BK), npoTHB'B 3Toro MOXHO BHCTaBHTB nojoxBHie: 
in pari causa melior est conditio possidentis. 
Go($GTBeHHHE%, xcjiaio^ii B03BpaTHTB BjaA^^me no- 
qHHeHHofi HJIH yjiyqmeHHofi Be^BK), kocbohho BHHyx- 
AaeTCfl E'B BOSBpan^eHiH) iti^HHOCTH H3Aepxes'B. TaE^B 
ptmaeT'B ^tjio h pHMCKoe npano; oho jiibjiun hc- 
MioqeHje tojjbko am malae fldei possessor. Hh- 
TepecB nocjiibAHiiro coQ6paxaeT6fl tojibeo bi tom'b 
OTHomemH, qio eny ;^03B0JIJ!eTCH ota^mtb yjyqme- 
Hie, eciH OHO 0CH3aTejiBH0 bh^ho h moxoti 6htb 
OTAtjieno 663^ Bpe^a ^Jia Ben^H. 9 to hotoi^, ^to 
npaBO He HOxeTi npeAOCxaBHtB xosHHHy ^ojiBme, 
wkwh CEOJiBEO eiy cji'i^^QfeT'B. Mala fides BJia^'i^JiBi^a 
BOBce He ocHOBanie iJisL otforaH^eHiji co6cTBeHHH- 
Ea. SaMtqaxejiBHO, wto pHMCEie ropncTH ^tjraiOT'B 
pa3JiHqie Mexay noMHEOfi h yjEyqnieHieM'B, h co- 
o6pa3HO CB 9THM'B pa3JiHqaioT'K impensae necessa- 
riae h utiles. H wb tom'b h ApyroM'B cjiyqat E'B 
BeniH npHiJaBJiaeTCfl mtHHOCTB, h cb lopHAHqe- 



eKofi TOW sp'bHifl H^Ti pasyMHaro ocHOBania pa3- 

JHWB, K'B HCnOpneHHOfi HJH HeHCHOp^eHHOi 

Bom;]! BTd HHdy^B npHCoeAHHHJX'b i^^hhoctb 
CBoero EHyin,6CTBa. TaR'B hjh nnaqe, ho h itialae 
fidei possessor'y jojmkho 6hti» npe^ocTaBJieHO npaBO 
sa^epsaTB boh^b m^b' sa impensae necessariae, 
ecjEH OTHOCHTeJiBHO impeusae utiles eiiy npeAOCTaB- 
MOTCa jus toUendi^^). 



i«) CMOTp. Hyxxa, Pand. § 171. 



m 



npoiiuinjeHiocTB i ofiopon. — lipaBO ■poHunuei- 
aocTH H oOopeia. 

rocjAapcTB*, rj4 cymecTByeTi ^pasAtjeme 
TpYAa"", MoxeT'b (^htb orpaHH^eHa CBotfo^a rpaxAaH'b 
BHdirpaTB TOT-L HJLtt Apypofi npoMHcej'B. Torji,anpH- 
xoAirrcfl pasjinqan, npoiHinieHHyia cbo^oay h 
npoMHmjieHHUii cxtcHOHiji. IIoejitAHifl MoryT'b 
6£iTB poflKaro po^a. Mosho npflHO npraysA^TB 

3aMTiK) H3BtCTHUMX npOMHCJIOirB. TaK'b T'bX'B, EO- 

Topae HaxoAflTCA b'b cocxoflnm A'bficTBHTejEBHaro 
Hjm (j^aKTHiecEaro pa($CTBa, npHHysAaK)T'B saHH- 
HaTBCfl seMjeAtjdejrB hjeh patfoiaTB jim xosflraa 

B'B KamTB'b nOAeHB^HEOB'B. Ho npOMHIILieHHOe 

CTicHeme mmrb 6mh n socBeHHoe, sprAa kto 
ra(5yAfi ycTpaHaeTca otx saMTk HSBicTHHirB npo- ^ 
MHCJiOM'B. TaK'Br TaMi, rft* ynrnToaeflo pa6cTB0, ho 
H^T'B CBodoAu nepecejeHm, sHiejiB seiueA'bJtBqecKaro 
OKpyra ycTpaHaerca orb saHfliiji (^^adpi^HOfi « Top- 
roBofi npoHumjieHHOCTBH). JI.sjA^x ^'^ i^cyxapoTBi^ 
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HiH^onpeAiieHflOMy ROMqecTBy flx:B MOxer'L 6mh 
Haana^efia oufefi^bMUEM OTpaejib npoHmuieHHOCTH. 
Tasaji npHBMjierifl js^m oahhx'b Jiiii^'k, EQKJimm- 
iqafi APyrnxi, Ha^HBaeTCfl lOHOnojiiefi. IlmTfiO 
Bocat aroro, wo MOKera 6mh ctojbko MOHonojiii, 

6R0JIBS0 eCTb OTpaCJ[«ft npOHHODfJEeHHOCTH. MOHOnOJLUI, 

npHHa;i,ji6sa]ii;aA npaBHiejiBCTBy, HasuBaeTea pera- 
~ jiieS. EcjiH 3aHHMaK)U];iec2 b% a&hhohi Hicxft hs- 
BicTHuifk npoMuaoHi cocTaBJifiiOT^ Kopnopai^iK), 
^ex'B, TO Bi) cjiyqat MOHonojiiH TaKoro , itexa OB'S 
0Ba3£iBaeTa3aMEHyTHH%. EcJiHse, Hanp., ifb hhto- 
pecax'B o($n](ecTBeHHaro djiaroeocToamfl bjih no (j^HHaH- 
eoBmrb coo^paxemAVB, ji,m saH/iTifl npoMHCJioM'b b6o6- 
XOAHMO paspibflieHie npaBHTOJiBCTBa hjkh aAMBHHCTpa- 
THBflaro MicTa, to Tasoe orpaHMOHie npoMumJieH- ' 

HOft CBO($OAU HaSUBaeTCfl KOHUeCCiOBHEIHl CTic- 

* ' ReHieM'b. Moffonojiifl hojeot^ 6htb npeAOCTaBJieHa Ba 
oupeA^jieHBoe BpoMfl H3o6p'bTaTejiio nojiesnaro ji,m 
^^Q^ecTBa 4)a6piiKaTa, bi BOdBarpaasAeHie 3a no- 
TpaqesBHfi HM'B Tpyfl,^ H KauHTaji'L; Tor;i;a mobo- 
noiifl flasHBaeTCfi naTesTOMi. E'b dTofi RaToropm 
iipHHaji,j[esHTi> npBBMJierk aBTopoB'B b xyAOXBH- 
KOB'B OTBOCBTOJibflO HX'B jiHTepaTypBHX'b B xyAoxe- 

CTBeBBHXT» flpOHSBeseBift, Bl TOM-B OTBOfflefliH, ^ITO 

Wb TemiH onpoA^JieqBaro BpeMOBB obh \)tf63n6qE- 
BaDTca npoTBB^ B;oBTp(|)aRB,iB. OjiBi];6TBopeBie no- 
soMeJiBBuxi yqacTEOBi, Boo6n^e CBoficTBenfloe nepio^y 

BHSROfi RyJBTypU, nOBeJIO R'B MOBOnOJliH H3B'bCTBUX:B 
npOMHCJIOB'B HSBtCTBHX'B yqaCTEOBl, TaRW MO- 

Bonojiin sasiiBaiOTa peajiBsuMH npaBain, b'B 

npOTHBynOJOaiHOCTB peaJIBBHM'B nOBSBBOCTaM'B, 
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T0S6 BHXOAffn^Hirb m'b ojuii^eTBopeHifl noseiejiBHHXi 
y^acTfiOB'B. TasHiTB o($paao]ii, nocxaHOBJteHui npa- 
Ba, ycTaHOB^iDmifl Bcb bth HOHonoJui^ HasHBaiOTCfl 
nepCOHaJLBHHMH E peaJILHHMH npHBHJiierijiMH. 

HiMen;safi cpeAHeBtEOBaa shshl OTJiH^aeTCA CTpei- 
jienieM^ pacnpe^^'bjiHTL OTpacjm iipoMninjK6HH06Ti 
Mesjg onpeA'bJteHHHMB HHAHBEAyy^aiiir. Mh yse 
ynoMflHyjiH o pa6cTBt HacToameM'B hot ^aKTJwe- 
CKOMi. HsBtcTHue noseMejiBHue y^acTKH mopot npi- 
(X^piTaTB TOJTbKO OTua, npHHaAJLexaBiniH k'l onpe- 
A^ieHflOMy EJiaccy. TaKi 6um ftBopracKia h KpecTt- 

;iHCEifl 'BH'bHUI, HSB'&CTHHfl 36HOT 6uM HplypoqeHH 

K% oiipeA'bJLeHHHM'b (|)aMHj[iflM'b. TaKi cyn^eciBOBaOT 

pOAOBHA HMi^Hifl H (})aMHJ[I>HIie ^^HA^HROMJIBC- 

cu. ^pea'B dTO MHorie 6ujiii ycTpaHeHH orb saMTk 
dm]LQji,imwb. dd,T!^m>, TaRHM7» xe ycTpaHOHieMi 
^HJia JierajiBHaji nepasA'bJBHOCTB 6oj[bmnxi» HM'b* 
Hifi. JKhah o^HRHOBeHHO H6 HorOT npio($p'6TaTB 
noaeMCJiBHHX'B y^acTEOBi *)• npoMHnueHHOCTH 
TaExe rocnoACTBOBajii npnnniHn'B MOflonojiifi. 3aM- 
Tie (^ojBineft ^aoTBio peMecii ycjOBOTBajiocB npH- 
HaAJiesHOCTBK) wb i^exy! Bojibiqhhctbo ufixoB^bCwm 
saMEHyTHe. KpoM* Toro, flia atjiaro paajaja (J)a6pH- 
EaxoBib MOHonojiifl 6um ycxaHOBJieHa laEi, ^to 
cy((xeETa JHOHonojiiH(OTii;aHj[HyqacTEa) ^hjiT) nasHam'B 
onpeAiJieHHHft Epyr'B noTpe^Hiejiefi; bi ApyroM-B MtcTt 
OHH He MorjiH noEynaTB toti hot Apyrofi npoAyETi. 
TaEHHH npoAyETaHH no npeHMyni,ecTBy 6um: nyEa, 



*) KaxHCB, 061 dTowb acaji'i&TB ne^ero; ^HaHe ne noMorJo 
6h TenepB, Bipoarao, hh ryano, hh HSBecTKOBaeie, hh yj^o- 
6peHie npOAyExaMH ropoACKoS mmm (apHM. nepeBO^.)- 



nnBO, BHHO H XJll^&b. 9th MOHOnOJiiH HaSHBaJEHCB 

danoB^AHQME npaBaMH (Banbrecbte) h pa3JiH- 
^ajiHCB: CT^CHeHifl lyKOHOJiBHaro npoHHCja (Mtthlen- 
Zwang), nHBHapo npoM^cjia (Bier-Zwang), bhho- 
ToproBJiB H neKapcKaro npOMHCJia (Kelter-und 
Backofen-Zwang). %cto IIpeJ^MeTOM^ MOHonojiiii 
(Jhjii ne nposyKTb, a Tpy;!,^, HyaHuft jjia npoHS- 
BejeHia npo^yKTa — TaK'E qio cytfteKTy mohohojuh 
AOGTaBjifijiHCB MaiepiaJiu, Hasp. HejiBHHBy AOCTaB- 
Mjioch 3epH0, xj^^HBKy MyEa, a ne to, Tas'B h 

TtCTO. fipOM'b TOrO, HOHOnOJIHCTH MOFJLH COCTaBHTB 

B nfixii, ecjiB OHH, Eas'B Hanp. coAepsaTeJiH Bi- 

TpflHHX'B MeJLBHHEl'B, SKHJIB Ha HpOCTpaHCTB'b OAHOrO 

OKpyra. paapnii npoHUMOB'B cocTaBJiflJi'B 

HOHOnOjiH OTA'bJIBHHX'B ({)eOAaJ[BHIIXl BJiaA'bjiBiteBi. 

TaEHHH perajiiflMH 6um: ropnufi npoMuceJt'B, cojui- 
Ho9 npoMHceji'B, BUA'^jiBa MoneTU, hsbos'b, ho^to- 
Ban perajiia. 

Gt> Ha^ajia HHHi^niHflro CTOJiiTiH Hsy^enie hojih- 
THqecKoS dKOHOMin Hajio no Hajiy pacapocTpaHHjo 
y($i3kA6Hi6, ^To CTicHenie npoMHmjeHHOfi eBotio^Uy 
3a HCEJiioqeHieH'B ntBOTopFax'B pasBd^ hpohbicjiob'b, 
ecTB (JojiBfflaa HecnpaBewHBOCTB OTHOCHTejiBHO yeTpa- 

HeHHHXl, H OCOtfOHHO 0TH0CHT6JIBH0 (JyAyHI.HX'B HOKO- 

limfi. ^pe3i TaBoe eTtcHenie mhoxbctbo rpasA^'H'B 
ocysAaeTeji na desA^ficTBie h HHB^eTy, h ((es^HCiOH- 
Hoe MHOseeTBO mj[fi% orjcflnyBniH BnepBue xhshb, 
CB rpycTBH) saM^qajaTi, ,qTO fi,M ehx-b nte (Jojib- 
me HicTa Ha BejiHEOMi noapHQt HapoAHofi 

T6JIBH0CTH. G'B APyrofi CTOpOHEI MHOXeCTBO C^aCTJItHB- 

i^eBi OTAaeTCH ji'bHH. Majio no Majiy boshheao 
y^toAonie, qTO sth cpeAHentEOBHe nopnAKH bpoahh 
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HaiR>XHaro ((jfaroeocTOflHU. FoeyAapcTBO juanaarcfl 
iiHOxecTsa pa($oqiii'B ceh, ffii iHOxeeTBa Tajias- 
TOBi HeBOSHoxHO pasBHTie K npoH3BOAHTeibHai xti- 
TeAHOCTB. M(»[onojuiCTn xocTaBiann csBepHHe 
npoAyKTH H ffiffn sa ertl vh Tpi xopora. Ta- 
KBWb o((pa30irb vb TepMaHUi, sairB h bi xpyrn'B 
MicTaxi, HaqajiacB 6opi>()a npoiuniueHHoS cbo((oxh 
CB npoMHmjieHHofi Ka^ajiot, t. e. ($opb<$a rysan- 
HOCTHH 3ApaBaro cmicjia npHBUJieripoBaHHtiu 
BRCTan. B'b OAHHX'b M^cTaKi repMam aia 6opBtfa 
BOAercfl cb dojannm nui MeHBMHirb eqacTbeirb, vh 
HtKOTopcix'B se MtcTax'b e^Ba tojbso naqHHaeTcA. 
B'B Hamen oiemTB'b 6Ctb i^BtTyn^iii rocyxapcTBa 
CB nojEHoS npoHHinjieHHoi CBO(ioAot, h ecTB ((i^AHUii 
rocyxapcTBa c:b nojiHofi npoHHnueHHoS Ra6aj[ofi. Ho 
MesAy T'bM'B Bi HacTOflioiee Bpeifl BesAt o^n^ecTBOB- 

HOe MHiHie BHCKa3UBaeT6H B'B nOJB3y npOHHIILieH- 

Hoft eBO($OAu, H BOT'B BO^ieHy ' Moamo yT'bniaTBGfl 
HaAezAofi) CRopo 6yAyT:B yHH^TOseHH cxapue 
nopflAKH, 3aKa6aj[BB]nie npoMHniJieHflocTB. 
^ IIpoHHmjieHHOft Ka6ajit, HacROiBRO ona eii^e A^p- 

SHTCfl, COOTBtTCTByeT'B H pflA'B lOpHAHMeCRHX'B HOpK'B, 
ROTOpiIfl B'B a^ROTOpUl'B H^Mei^RHX'B OtfjiaCTflX'B 

snmjouH KpynHoi cocTaBHOft wtbh) napTHRyjiap- 
laro npaBa. 

E'B TaRHHi HopMam npHHaAJiesaT'B: 

1. 06JI0MRH RpinocTHoi 3aBHCHM0CTH, yAopsaH- 
HHe npK ero yHHqroxemH; laROBH BMeaHO nopMH, 

OXpaHflTOmijI <))aRT9[qeCRyK) Rp'&nOCTHyH) 3aBHCHM0CTB. 

2. IIocTaHOBJieHifl o jsAtii SHrejiBCTBa, t. e. 
^^Ti^cHeHifl CBotfoAu nepeABBxeHifl. 

3. Occ(JHa nocTaHOBJieHifl OTHOCHTejiBHO npio(5p4- 
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T«sk H3Bt6THHX'B CeJIB€K0-X03flfiCTBeHHHX'k 

yqaCTROBi. 

4. noGTaHOBJieiiji o 4)HAeHE0]i]iRCcax'b. 

5. OtiiemcToe npaBO i^exoBoet sasoHH, CTa- 
TjTH, o6uqaH. 

6. lOpiAi^ecRui HopMH oTfiOCHTeAbHO cfmiecTBy- 
DDpixi perajiit. 

7* IIocTafiOBJieHia o soHi^eccioHHHX'b npoMHCJiaxi. 

BeCB STOTt BOpOXt lopHAmecKHXt HopiiBicir* 
CTOM'b npasa ^ouho npoTHsynocTaBJi^Tb, Kas^b npa- 
BO wb C]cii€jA npasa, CTicHJinqaro npoHJunuieH- 
nyi) A^TejEbiocTB, eciecTBeHHot 6Bo6oA'b npoHH- 

OdopoT'b otfHHMaex'B BCb CA'b^EH, TaK-B UH HHa* 
qe, HHtoqifl n^ias) cosAame bpoHSBOAHTejiBHHX'b 
CHJTE Bib HaAJiesaio;efi CTeseHJi, hx'b eoeAHHeflid, hx^b 
pasA'bJKeHie, HaROHeini MiHy npoAysTOB7». dra n^Sh, 
BtqHo npecji'bAyeMafl ueHaME qejioBt^ecKaro o^n^e- 

CTBa H B-b^HO B03HHRaK)IIiafl BHOBb, JipOHSBOAHTl H 

noAa;<)p2KHBae'rb nocTOAHHoe ABHseme, HenpepuBHyio 
SHSHb H A^TeJIbHOCTb npocTofi qejiOB^Ki 

lasHBaeTTb Bce 9to „o6opoTOM'b" (Verkehr), ne co- 
SHftBafl, ^0 TaKoe mynHoe ABHxeme, jijBLpowb oho 
TaKi necrpo h Mnyse — ecTb npaBMbHiifl h mo- 

HOTOFHUfi XOA'b OrpOMHOfi HaioHHU. 

1. Go3AP>Hie ^aKTopa pa6oqefi ceiu k (|)aE- 
Topa BanHTajiOB'b HaAJiea(aiii,efi cou coBep- 
maeicfl nocpeACTBOH'b accouian;iH. Acco]i;iaii;iji ((u- 
Baeri: 

1. Aecoi^iaitifl KanHfajiOBi. Ecjeh socii xoTan 
. jiacTBOBaTb TOJibRO onpeA^eHflHMH jffiAsm^ lasi 
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HTO Ha xj^ot momvub ou lorjn vnepm ns- 
MfA TOASO CBOD a&nii), vh TftKon cjywl socie- 
tas nasiiBami aKaioHepHHii o^Htecnon. IIpo- 
TiBjnoiasHOCTb cocraBiaen noiHoe otf^ecTBO. 

(Collectiv-Gesellschaft). 

2. Aecoipaipii patfo^Hxi. Bet opoi3Bo;umA- 
me pa(k>qie paaxfe^DTca Ha y^eniirb, anrpenpo- 
HepoBi H pa^qHxi Bi rbcHon aatii. Taium 
otfpasoHi cy^ecTByioTB: 

a) AceomianiiH yqeHEm. OhA Tasxe pasHO- 
otfpasHH, Kasi pa3Hoo6pa3HH orpacu Haysi. 
no HaTepiaiBHiorb npo;iyKTaH% CBoei x^- 
TejiBHOCTH OGo6eHflO BazHH otfo^ecTBa HaTjpa- 

JUieTOBl. 

b) Accoi^aiqH aHrpenpeHepoBi. Ohh loryn 6hnh 
eTOJb ze pa3HOo6pa3HH, ckojbro em pa3- 

XBWhLTb BEfiflWb np0H3B0AHT6IkHar0 TpyA^ Hjor 

oTpacjiei npoHumjieHHOCTH. 

n. GoexHEeHie npoH3BO;i;HT6JiLHnxi chj'b. 
Oho coBepmaeTca: 

L Tose nocpoACTBOM'B accon^iai^iH. diy acco- 
niemjiio MH nmBME npoMunueHHEiH'b otfn^ecTBOMi 
(Productiv-Gesellschaft). CjtxyeT'b aaMtTHTt, tto 
TaEifl accon;iaii;in pt^KO (^UBaiOT'B coeAHnenieH'b oa- 
Horo xpy^a n o^Horo tojibeo KanHiajia. Ecih 
socius, AOCTaBMK)ni;ift EansTajii, sejiaeT'b, qTotfu 
ne 3Haj[a o6i stomal ny^jiHsa, b'B TaEOM'B GJ[y?at 
npoMHinjieHHoe o(JmecTBo HasHBaeTca TOBapame- 
CTBOMt Ha Btp4. Taaofi HeesBicTEHft (stiller) 
TOBapHQ'B He BCTynaei'b b'b npjuaiJi cHomeniH cb 

1lj6MK0lly H TOJLbRO KOCBOHHO OTBt^aOTl HO 
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TbWb Kp6AHTHHM'& CA'bjIKan, ROTOpfilfl 3aEJ[K)qa6T'b 

jpyrot socius (flasHBaeiiHfl ynojiHOMoqeHflHiPB, com- 
plementar), h OTBftqaex'b corjiacHO yaoBiaMi jo- 
roBopa TOBapamecTB*. 

2. nocpeACTBOM-B KpepTa, M npHTOlTE: 

a) nocpeACTBOM'B ^oroBopa o Epe;i;HT'6. TaKOft 
jorOBopi saKjrKwaeT'B hjih: 
a) ^aKTop-L pa6oqeft cmh, qTo6H npH- 
BJieqb npoH3BOji.nTejii>H£[ji chjih KanHiajia. 
•9th pa3HOO(5pa3HHe KpeAHTHHe floroBO- 
pa MoryTt 6mh o(5o3HaqeHH oahhmi^ 
o($iii,HMi BupaatemeM'B: „HaeMi RanH- 
Tajia**, H (JHBajoTt: 
aa) npoueHTHHft 3aeMi, 
Haem Bemefi. 
0(54 c^tjiKH MoryTi npHMTL 4)opMy no- 
Kynnaro KOHTpaKTa, h Tor^iia Ha3HBaH)T- 
CH noKynRofi Rpe^Hia h nokynRot 3a- 
npo^aatHoS (Pranumerations-Kauf) 
mh: I 
fi) KpeAHTHHfi ;iioroBop'L '3aRjra)qaeTi 4)aR- 
Topi RanHTajia, ^^:o6u npHBJieqt nyat- 
Hua upOE^WAjsTUhRUA GMU TpyAa. 9th 
pa3HOo6pa3H£ie RpeAHTQue AoroBopn ho- 
ryTTb 6HTb o6o3HaqeHH o^mpi BMpaat'}- . 
HieM'L ^jiHqnaro HaSna'' h ^HBaiOTi: 
ecu) locatit> conductip operarum, 
fifi) locatio conductio operis. 

EcjiH 3apa6oTHaa njiaTa BnoJiHt hjih OTqacTH 
ynjiaqHBaeTGfl He A^HBrann, a ji$jrRjm o6ieRTaHH, • 

TO B03HHRaH)T'b BHA0H3M:bHeHiH. GlOJifi, OTHOCHTCfl: 
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1) ^oroBop'b CB npHCjyrot,^ 2) AoroBopi 
noAiacTepiiflMH, 3) AoroBop:b o uaTi flpHABopmirL 
ciyausaMi, 4) AoroBopi noH^^BKa e^b tafjiobhmi 
specTbAHBHOM'b E 5) npesHuc BpeHeia jieHKHt 
;^o^oBop^. 

no BCRIID^eHiH) H03RH0 Jlfl6hm npOH3BOAHTejIB- 

Hyi) CHiy pa6oTn bih RanBTajia h HHHM'b o6pa- 

dOlPb. TaEHHH HCEJOO^eHiflMH/ flBMIOTCfl: 

1) OiHOCHTejUiBO HafiHa KanHiajia— (Je3npoii;eHT- 
HHt saeMi, ccyAa h 6e3cpo^Hafl cey^a; 2) othoch- 
TejoiBHO jiB^Haro HaSMa: nopy^enie. Ecje ycjiyra 
€0610011 B-B coxpaHeniH (custodia) Bemn, Bt Ta- 
KOMI cjiyqai pHMiaHe pasM^aiOT'B eme: mandatum 
custodiae h depositum. Bait^aTejiLHO ein;e Bora 
^To: HHOrja o8a3aHHOCTi) flocTasjuiTL ycjyrB npe- 
Epao^aeTCH, ho njiaxa npoAOJixaei'L cyin,eGTBOBaTB: 
o6fl3aHHOCTB Baccajia OTnpaBMTB BoeiHyio cjiyx^y 
Hcqesiia, ho Baccai'B y;i;epsHBaeT'B Haeji;i;cTBeHHoe 
noj[B30BaHie jieHOM^B. 

b) HocpeACTBOM'^ Epe^HTa , npeAOCTaBJieHHaro 

TOJIBEO 01 OAHOft CTOpOHH. EpeAOCTaB- 

MeHaa sa^cb Ha speAHT'B icbHHOCTB dHBaeT'B 
jum npoAOcxaBJieHieM'B jiH^Hofi .ycjiyrn hjih 3a- 
TpaToS EaHHTajta. IIyT6M^ xasoro o^hocto- 
poHHflro Epe^HTa: 

cO 4)aETopy EanHTajia AOCTaBMOTCfl xpy^'B, 
fi) 4>aETopy pa6oTH — EanHTaji'B. 

III. PasflijieHie npoH3BOAHTejiBHHX'B chjli. 
• 1) npoEpan^Hi^ accogiaii;ifi, naeMHKX'B eoh- 

TpaETOBl H TtXl ^OrOBOpOBl, HOCpeACTBOMl EOTO- 
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pux% wb BHA^ Aap^Hk npeAOCTaBjifleTeJi noJiBSOBa- 
Hie KanHTajoM'b hh tpjaomi. He roBop^ o rbx'b 
cjiyqaaxt, Kor^a npeEpamenie HacTynaex'b ipso jure, 
OHO npoHCxoAHT'b OTqacTH qpeai OAHOCTopoHHeeoC'b- 
^BJieHie, OT^TH nocpe^CTBOM'b oco6aro Aoro- 
Bopa npeKpameniH — dissensu. Oaho HSt no- 
cjitACTBifi TaKoro npeKpamem: 

2) BosBpao^eHie npe^ocTaBjieHHux^B Ha EpeAHTB 
npeameTOB'B Kanntajia. Oho coBepmaeTca hjh in 
specie mh in genere, hjih no n;tHHOCTH, t. e. 
Bi AeHBraxi, h wl nepBOM'L cjiyqat, ecwiH HAeTi 
^i^b jiodmejihEux'b y^acTRax'b, HasuBaeTCH o^h- 
Hi;eHieMi>. Egjie bo BpeM eoeAHHenifl npoH3BOAH- 

TeJIbHHX'b CBJl'b npOH3BeAeH£I 06ni,ifi I^tHHOCTH, TO 

npn npeKpameniH TOBapH^ecTBa yqacTHHKH B03Bpa- 
HtaioTt Apyr'B Apyry ittHHOcra. 

IV. Mina npoAyKTOBi. Bt> nacToanieo Bpe- 
m dia M^Ha o6uEHOBeHHO '^OBepmaeTCfl nocpe^- 
CTBOiPb Kynjffl — npoAaxH. IIpoAyETH 6uBmTb 
xaTepidJiLHiie ejih He HaxepiajiLHHe. eocjiIa- 
HHHi npHHaAJieaKaT'B npoAyKTH yqenHXi ism xy- 

AOSHHEOBl. yqeHHe ^HBaiDTl TeopeTHRH E 

npaKTEEE. To, wro ohe nojiyqaiDT'B 3a cboe 
npoAyETu , HasHBaem roHopapieM'b, xotb b'b 
cyn^HOCTE TyTi h^ti HEEaEoro pasjinqia oti 
odHEHOBeHHofi n^EU. TeopeTEEE nepeAaH)T'B cboe 
npoE3BeAeHifl eje B'b ycTHot (j|)opMi, ejie m na 
HHCBHi E B'B HoqaTE. B'b nocji:bAHeM'b cjnyqat 
aBTop'b EJIE caM-b 3a6oTETca neqaTaniB e npoAa- 

X,\ dESeHHJIflpOB'b, EJE SCO npOAaOT'b pyEOHECb. 

EcjiE EyHEBmifi p^eohecb tfepeT'b na cetfa esb^gt- 
Aahkbapti. 9te)ah* 8 
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HKH otfflsaTBJiBCTBa — HHeHHO o($fl3aT6ja»CTBO Hano- 
^aTETT) H pacuytfjEHROBaTB CO^HHWie, TO AoroBop'B^ 
HasfiiBaercfl ^(orOBopoM'b 06% HSxaHiB, a kjiusb- 
mifi — HSAaxeJieM'b. 

OoBOsynHOCTB H]>pHAira6CKiixi HopH'E, onpeA^JUiio- 
BtHX'b otfopoTHHfl c^'bJifiH, cocTaBjiueTi iipaBO otfo- 
poTa sa pflAy CB npaBOMi npoMiimjeHHOCTH:^ 
T. e. CB 3aE0HH£iHH orpaHflqeHuwE ecTecTBeHHOjB: 
CBO(5ofl^i Tpyfla. 



IV 



BoTpe0jieHie eeiiiei. 

noMTia: Tii6uh, noTpe^jeflie, nopqa «enefi ycTa- 
Paspfineaie i^^hhocth HOseT'B 6uti> eenocpeA- 

CTBBHnUM'B A'^fiCTBieM'B HIH SO TOJEBKO nOCJliji;- 

CTBieM'b KaKoro HH6yfl,b (|»aKTa; (|)aKTt btot'b mo- 

A'bftCTBOBaTB HJIH CaM^b HO C6($i, Mil S6 
npH cOA*ftcTBiH ApyrHXt otfCTOaxeJEbCTBl. TaKHMl 
coAMcTBieH^ HOseT'b 6mb jsjie BJiiflHie ecxecTBOH- 
raxt saKOHOBt ^^^0, mh Biiame DpH^HqecMxi 
Hopm, T. e. ropHAH^ecKoi nocjiijoBaTejiBHOCTH **^). 

norH6n[ifl, i^'bHHocTE mosho noHHMaTB RaE'b pas- 
HOCTL meiRAy HMjqecTBOM'b AO bto3 rzdejiiT n noci'b 



BanycKi I. Cxp. 17. h 18. OdflsaxejiBCTBO AocTaBHXb 
il'bHHOcTb ecTB yae noiepa otoS ^'feHHOCTH, BHnycKi> U. Cip, 
19. cpaBH. L. 28. de neg. gest. (3. 5.)^id ei abesse videtor, 
in quo obligatus est. 

GsoAa xe nysHO oth6gth h sKOHoiiHieeRie sukoqu. 
•*^) Hanp. noxepfl HeycTOfiKH. 
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Hen, H noTOHy hx'b hozho otfosHa^HTb BHpase- 
mewb ^HHTepecb*". TaKi KaKt ami HHiepecb 
lOxeTi 6uTb 6oj[bflie, niwb urbHOBOA i^iaa pa3py- 
meHHaro otfieRxa, pHMjAne paajuqaDT'b verum rei 
pretium h id quod interest 

npesA6 6mo nosasaHO, KaKHifk o^pasoM'L pHM- 

CSie K)pHCTH pjiAOM'k CI M'bHOBOfi I^tHHOCTBH), OT- 

KpujiH H ii;tHHOCTb jnoTpetfjieHia ^*^); 60o6pa3HO ex 
dTHiTb, BM^cTi cb paspymemeM'B MtHOBoi i^iHHO- 
CTH, EWb H3BtcTH0 fl paspjineHie n;4HH0CTH ynoTpe- * 
6jLm&. noA'B nocji'bAHet ohh noHnMaH)T'L i];iHH0CTB 
npoHBBo^HTeJiLHux'b CHJi'b sanHTaJia hjih pa6oqefi: 

CHJIU, OCTaBaBIDHXCA B'b (ieSA'bfiCTBiH H3Bi6TH0e 

Bpema. IIoaTOMy ohh pasjnqaiOT'b co6cTBeHHO dam- 
num, T. e. paapymeme MtnoBOfi mtfiHOCTH, h ho- 
TepaHHyio utilitas, t. e. paapymeflie ittHHOCTH yno- 
TpefijiefliH OTHOCHTejiBHO utilitas pHMCKie lopncTH 
OHHTb pasMqaiOT'b: 1) omne omnino quod quis 
lucrari potuerit, 2) utilitas circa rem ipsam, 

T. e. I^'bHHOCTB nOTepAHHHX'b npOH3BO;i^HTeJlBHUX% 

cHJii 3a flaHHoe Bpeiia ^^). ^to6h aente pa3JiHqaTfc 
o6a dTH noHflxifl, cjiiAyoT'B hohhhtb, hto EaK^^ 



1") L. 50. pr. D. de furt. (47. 2). , 
BHnycKt II. Cip. 9. 

^**) multum interesse, roBopHT'B yjiniaHi*, iitrum dam- 
num quis faciat, an lucro, quo adhuc faciebat, uti prohibe- 
atur. 1. 26. de damno inf. (39. 2). 

L. 21. § 3. D. d. A. E. E. V. (19. 1.) 1. 19. D. d.' 
periculo (18. 6). 9to saMiqarejibHoe ocTpoyMHoe dKOHOMH- 
qecKoe npaBMBHoe h Heo6xofl;nMoe pasjiH^ie ^aHrepoB'b Ha. 
suaaeTB ())pa3ofi IlaBJia, He im^jomfift SHa^enifl. CpaeH. v. 
Vangerow's Leitfaden, Bd. HI. CTp. 48. 
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npoHSBOAeHHaH i^tHHOCTb BOSHHsaeTB Hdi coeAHHe- 
Hiff Tpy;i;a h Kanirrajia, h ^to i^4HHOCTH;i,aHHaronpo- 
AjKTa Bcer^a MOxeT'b tfiiTB onpe^tJieHO, Kasafl ;i;o- 
M en jiflmKB. 6hLTh OTHecesa ki> npoH3B02i;E- 
TejbHOCTH xpyfla, h MKaa — K'b upoHSBO^HTejb- 

HOCT0 RaDHTaJia. IIoatAHflH JIflM E eCTb TO, qTO 

o6o3Ha»iaeTca cJiOBaMH utilitas cirra rem ^^). To 
se caHoe pasjisqie o6o3HaqaeTCH BHpaxeHieM'b prop- 
ter negotiationem n ex re ^^^). TaraMi o6pa30M'b 
noHATie HHTopeca, nepBOHaqajbHO o6HHMaBniee TOAh- 
Ko damnum, pacnpocTpanHjiocb h na noTepaHHuS 
(Japanii ^^). Heqero h , roBopHTb, qio B03M0»efl'b 
K0CBeHH£ifi BpoA'b H OTii o^HOft HoarbxH npHMt- 

HHTb KT> A^^Jiy npOH3BOAHTej[bHHfl CHJIU. ' 

IIpH pa3CMeTt HHTepeca in concreto cjt^yeT'b 
pasjiEqaTb ABa cjiyuaa: bo nepBUX'b cjcyqafi paspy- 
meHiji u'j^HHOCTH, bo BTopHX'b, cj[yqa& nosfixu 
BOcnojibdOBaTbCA npoHSBOAHTOJibHUMH cHjiaMB Tpy^a 



flja pHftCKHXt iOpHCTOBt 9T0 nOHfllie He COBCfelTb 

acHo; SBaneHie utilitis circa rem ohh 6ojbffle qyBCTBOBajiH, 
q^Mi coseaBaiH. Ilo aroMy ouh npHBOAATB TOJbKo npHM'i^pii^ 
HO He Aaionr onpej^'kiemfl caMaro noHATifl. Ilo Tofi se caMoif 
npH^HHi H fluHimme i^hbhjucth He ynuH hh na marboii 

PHMCKHXI H)pHCT0Bl. 

»*^) L. 21. D.-de her. vel. act vend. (18. 4.) 

168^ Hto 9T0 6uA0 pacrnHpemeui nepBonaqaibHaro nouam, 
MTO Bo BpeMfl DcTHHiana n-lKOTopue en^e coMH'feBajHCb bi 
TOMi, OTHOGHTCfl iH lucrum cessans K% HHTepecy, 3T0 bhaho 
m% 1. un. C. de pent, quae pro eo, quod interest proferun- 
lur (7. 47.) TA'b roBOpHTefl: £t hoc non bolum in damno, sed 
etiam in lucro nostra amplectitur constitutio, quia et ex cq 
YQteres id quod interst, statuerunt. 
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MH EanHTajia, t. e. noxibxy npoHssecTH i^teHOCTB. 
^T0 BaeaeTCfl 

TO 3jl,tCb HjaHO SaMtTHTB CJlt^yiOmee. II,tHHOCTb 

Ben^H o($HHHaeT'k n;iflHOGTL BC'bx'B ea npoHSBOAH- 
TejibHHX'L CEJVb; Bi o(5in,efl aiflHOCTH bthxi chjix 
cocTOHT'b n;tHHOCTi> Bemn; Bemb BOoCme HMteTi 

I^tHHOCTb TOJILKO nOTOMJ, '^TO HMtCTl np0H3B0AH- 

TejbHHa CMH. Ho iitHHOc'rb Bemn odnHMaeTTb tojib- 
KO ntHHOCTb ea npoHSBOAHTejibHHX'b chjii, KaK'b 
oh4 ecTb, 6631 OTBomeHia ki> npoMHmjieHHOCTH, 
npHMtHflK)in,efi Kb ji^kJij 9th cmu. Mo»ho Bce ^to 
BHpa3irTb H TaKT*: njtHHocTb Beiii.li odHUMaeTi) om- 
nis utilitas circa rem ^^®). Ecjih TaKHM'b o6pa- 
30Mi> Bon^b paspymaeTca, to upn BuqHcjieHiH Bpe^a 

MOSnO npHHKMaTb B'b paSCqeT'b TOJIbSO I^^HHOCTb 

BemH, He o6pamaa BHHMaHiji na utilitas circa rem. 
Utilitas cir(*a rem MOateTi 6HTb npHEHMaewa bi 
pa3C4eT'b TOJibKO 3a BpeMfl ^ ot-b MOMeHTa paspymeHia 
flo Toro MOMeHTa, Eorfl,a 6yji,eT'b npoH3BeAeHO ;i,'b8- 
CTBHTejibHoe B03HarpaWHie. Et> 9T0fi m utilitas 

- AOJIJKHO 6HTb HpH^HCJieHO H B03BUraeflie MtHOBOfl 

h,4hhocth BeBi,H 3a upoMesyTOKi) BpeMenn ot^ pas- 
pymeHia njiaTexa BOSHarpasAeHia. Kor^a npn- 
xoAHTCfl BuqHCMTb n.tHH0CTb pa3pyffleHH0fi BeH^H 
OTHocHTejbHO AoroBopa KynjiH — npo^affiH, to 3At6b 
cii4^,yeT'b HOMHHTb, qTO utHHOCTb res vendita onpe- 

utHHocTH ynoTpe6jeHia, KaKi o6i oco6eHHofi ii4h- 

BOCTU BemH, MOXeTl 6E]Tb phHh TOJibKO OTHOCUTeJIbHO ODpe- 

A^JieHHaro BpeMeHw; a Ces'b SToro, MiHOBaa uiHHocTB h u^h- 
floCTb ynoTpe6j[eHifl cosnaji^Hxri o^na cb jipyroH. 
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;^4jweTCfl bi AoroBopi noKynHOft n;tHoft Bi 
^yiat paspymeHifl res vendita ^,0 nepejaqH, ii;tH- 
EOCTb Beii^K HoseTi '6htb onpoA'bJieHa He Bume no- 
KynHOft iitHH ^^^). JQ^ajite, ^ cjitAyeTt aaMftiHTB, ^to 
^cjiH KynjieHHaa Bemb He ^ocTaBJi^eTca Bt na^- 
jLesan^ee BpeMH, Tani ^to EynsBniiS ne MoaseT'b 
yse tjifbMTh ynoTpetfjEeniH m^b RynjeHHOt Beni;H, n 
HOTOMy OTCiynaeTt ori ftoroBopa, to bto paBHOCHJib- 
HOAM Hero paspymeHiH) res veidita. HsiCKasaH- 
Haro cjitAyeT'b, ^to h bi axoMt cjiy^at paapymeH- 
Hafl i^tHHOCTB AO«iSHa 6htb onpeAi^eaeMa ne Bume 

HOKyHHOfi n.'bHH^^^). 

BO BTOPHXt, 

OTHOCHTejiBHO TOFO cjiyqaa, Kor^a kto HH6yAB Tep- 
HHTi noMixy bi npHMiHeniH npoHSBOAHTejBHHX'B 
'CHJi'B KanHTaja hm Tpy^a bi Te^enie 'onpeAtoH- 
Haro BpeHeHH, to SAtcB npH BH^iHCJieHid HHTepeca 

Hto HaA06H0CTH paSMqaTB, AtfiCTBHTeJEBUO M 
TOTl, KTO nOM'feniaJI'B HaMl BOCnOJIB30BaTBCfl KanH- 

TajiOMi MH Tpy^oMi, caMi CA'hJiaji'B m% Toro h * 
Apyraro KaKoe HH^yAB npHMtHenie, hjh nte, h 
HOxeM^ in mh npeTeflAOBaTB Ha TaKie npoAyRTii, 
HMln-feTi. 9to BonpocB oco6Hft^*^). To^HO Tattxe, 
«cj[H£npoH3BOAHT6jiBHHa CHJIH EaHHTajia HjiH Tpy^a 



IV. Cip. 29. ^ 
••^) CpaBH. Huxe CTp. 136. 

•182^ Ha dioiTB ocHOBUBaeicji ptmenie -n cit. 1. 21. §. 3. 
D. d. A. E. V. pretinm tritici consequitur. 

lesj y^eHie 061 o6i»eKTHBHOMi negotium tajienum 
(A&HBBaprs, Neg. ges. crp. 35) h BOdHarpasKAeniH aa luc- 
rum cessans licHO CBsraaHU MesAT co6ofi. 
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6uAE vb 9T0 Bpeu wb (Sesj^McTBui , ffbrb mffi6- 

HOCTH AO TOrO, ^TO MOFb 6u npOHSBeCTH C^b HHHff 

TOT'b, RTO OTnnsi> Hxi y Haci, a xkio wb rowby 
^T0 MorjiR 6u npoHssecTH ih caMH ^^). 

npH dTOM^b MH mVJlH 6hL 

1) BHWCJiflTb: omni omnino quod lucrari po- 
tiiissemus; ho Kb TaKorb cjiyqat hh MorJiH 6h 
nepeflTH b'b o6aacTB pa3Hiixi B03M0SH0CTefi ; b^xb 
9T0 omne lucrum BOO($in.e ne Moxerb ($HTb onpe- 
A*JieHO ci T01H0CTBK) ^*''^); TaKoe onpe^iJieHie mo- 
mvb 6hti> CA'bJiaHO pasB^ 0TH0CHT6jn>H0 

2) utilitas circa rem ipsam. 

Ma€niTa((oHi A^jla onpeA'bJieHk Bpejta MOseTi cj[y- 

XHTb : OTHOCHTCJlbHO nOBCMeJIbHHX'b yqacTKOBi — 

pasHipi no3exeJibHOfi poHTii, OTHOCBTejibHO EansTa- 

JIOB'b — paaMtpi peHTH Ct HHX'b, OTHOCHTCJIbHO 

Tpyfla — npoMHfflJieHHaji peHTa. TaK-b KaKi i^tH- 
HOCTb npeAMBTa paBEflexcfl o($n^efl i^^hhoctb ero 

npOH3BOAHTeJIbHUX'b CH^I'b, TO Hd'b STOFO CJL'bAy^T'b, 

iTO Bi cjiyqat noMtan OTHOCHieJibHO npoHSBOAH- 
TOJibHiixi cHJTb, BOBHarpaxAenie He aojisho npoBH- 
Biaib alterum tantum ^^). IIpH BHqHaeHiH koc- 

»•*) CpaBH. L. 61. § 1. b d. R. V. (6. 1.) CpaBH. HHase 
CTp. 131. 

'*'^) PimeHie aonpoca o toh'b, ito moxbo Ceuo 6el npoHs- 
BecTL Wb Teneme HSsicTHaro BpeneHB, Bja^'i^a AaoHuirb 

npOHSBOAHTeibHilM'B 4K)HA0M'b, SaBHCHTIb Bl KOHRpeTHU^Cl 

cjyqaflx'b ovb TasHxi o6cTOSTeibCTBi, soxopHJi ne MoryrB 
611TB onpeA'i^ieHu. 

CpaBH. L, un, cit. in f.~Coo6pa8HO cl 9mwb IOcth- 
EiaHi nocTaaoBHi'B, qTO j^OMxanvb ocBo6os;KaeTca orb AOira, 
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BeHHaro Bpe^a, pasHO BOSMOSHaro npa paspymeHiH 

H HtHOBOfi I^toHOCTH H I^tHHOCTHv ynOTpe6j[6Hifl, 

Bce CBOAifTefl K'b A'^iCTBHTeJiBHoS (ecTecTBeHHoB hjih 

DpHAHqeCSOg) npHHHHHOfi CBflSH, B'B KaSOfi 9T0T^ 
Bpe^'b HaXOAHTCfl CB paSpyniETeJIbHHM'B ())aRTOMl, 

HJIH cb noH'bxofi wb ynoTpetfjieniH RanHTajia hjh 
TpjAa. 

HHTepeci rocy^apcTBa, t. e. HHTepeci o6me- 
CTBeHHaro 6jiarococToaHia, Tpe(5yeT'b, qTotfa ne ao- 
nycKajiocb HeiipoH3Bo;i,HTej[bHoe paspymeHie Ben^efi, 

0G0(5eHH0 npOtf3BOAHT6JU>HUX'B (|)OHAOB'L, a paBHO H 

6e3;iMcTBie ainxTb ^oHAOBTb; jajiie, qTo6u paapy- 
ineHHHe npoH3Bo;i,HTej[bHue ^onm bosmotrho nojinie 
($HJiH BOscxaHOBJifleHH cHOBa. dTOHi OTHOineniH 
H co6cTBeHHaji Buro^a qacTHJHX'R JiHn.t dy^eTTb no- 

OmpflTb HX'B OCMOTpHTeJIbHOCTH H AtflTeJIbHOCTH, 

TaKx qio cojiticTBie rocy;i;apcTBa aojisho s^tcb 
orpaHHqHTbCfl TOJibKO nowepKKoft STHX'b CTpeniJie- 
nifi. OTHOCfln^iHCfl cioAa y^pexAenifl h fopHAH^ecma 
HopMH Jiynine Bcero (JyAyTi npHBeAenH bi cHCTeiiy, 
eciH Mu CA^Jiaeai'b KJ[accH({)HKaiiiK) pasHuxi DpHqn- 
HaromnxT) Bpe^Tb ^aKTOB'b. Heo6xoAHMOCTH samn- 
TH qacTHHX'b jLiini> OTi yMHmjieHHux'b Hapymenifi 
Mu roBopH:iH Bunie ; s^tcb Heo6xoAHMO cEasaTb 
Koe-qTO pasMtpt h Hc^cjieHiH noAJeatamaro bo3- 
HarpaxAeHiH) Bpe^a. 

OaRTi, RaKi npHMHHa, Bexyn^iS 3a co6o& yHH- 
woffienie ii;4hhocth, Moawra 6mh: 



KorAa yiijatieHHue hmi npoi^eBTfiE paeHJiioTCfl saHaTOiiy Ka- - 
nHtaiy. L. 29. 30. C. d. usuris (4. 32.) Ho cHja aioro no- 
craHOBJieHifl ocnaptiBaeicfl, noxoMy hto oho hc noccHpoBaHO. 
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I. HeOTPJLSHMOE A^iCTBIB SCTSGB6HHArO 3A- 

koha;— vis major, casus, damnum fatale. 

A. YHH^ToaceHie i^tHHOCTii. 

CHJia ecTecTBeHHHXi) saKOHOB'L 6ojite h 6ojitd 
CMiirqaeTCfl pasBHTieH'b UHBHJiH3aii;iii '''^). caMOMi» 
AHBHjuisaiiiia ecit BOspacTaiomee rocnoACTBO 
qejiOBtKa HaA'L rpyCHMH CHJiaMH npHpo^H. TaKi», 
HanpHMtpt, H3CJilJA0BaHifl yqeflHX'b o6^ ajieKxpaqe- 
CTBt, HSoCptTeHie rpoMOOTBOAa, nposHai^ nocTpoflKa 
^tOMOB-B, saMtna coJOMeflflHx^ EpoBejiB ApyrHMH, 
AtflTejiBHaa nosapHafl nojiHuia — Bce axo Be^ex^b 
KTb TOMj, qTo HCTpe6jieflie KanHTaiOBt uoacapaMH 
cTaHOBHTca pt»e h ptate; mcjitjifiBmik Me^H- 

I^HHH (JoJlte H doite yCTpaflfllOT'b B03M0atH0CTL 

paapymeflia pa(5oqHX'b ch.i'l. TaMi ace, ta* hbao- 
CTaToqno qeJiOBtqecKaro HCKyccTBa h onHTHOCTH, qTO- 
6hi ycTpaHHTb paapyniHTejibHoe A^ficTBie ecTecTBen- 

HHXT) SaKOHOB'b, J[K)AH CTapaiOTCfl OTKJIOHHTb XOTb 
nOCJltACTBifl aTHXl SaKOHOB'b. JIlOAH npHfflJIH 
TOfi BeCbMa UpaBHJIbHOft MHCJIH, ^TO npOH3BOAH- 

TCJibHaa CHja (iojibmaro KanHTajia paBHaeTca HyjH), 
KOrAa KauHTajii BTOT'b ApofiHTca h AtjiHTca Me^Ay 

MHOrKMH np0H3B0AHTeJIflMH; H Hao6opOT'b, H3'b He- 

(Jojibmirx'B BSHOCOBX, cAtJiaHflHXi MHoraMH, MoaeT'b 
6uTb B03HarpaxAeH'b H 6oj[bmofi pa3pymenHbifi Ea- 
nHTajii, H6 Hapjmafl npoHSBOAHTejibHOfi cmh Eaocr- 
TBJia BEJiaAqnsoB'b. 06pa30Hajincb o6ni,6CTBa, q.ieH£i 
soTopuxi npHHHMaiOT'b Ha cedfl BsaHNHoe o6fl3a- 

^'') Mjh npaBMjibute, AtjiaexcA 6e3BpeAUoS. fTojbhu no> 
BHHyacb upHpoAt, mu MoxeM'b cjioMiiTb ea MoryiuecTBo>. 

EdKOHl.. 
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TejibeTBo BosHarpaAHTB sanBTajiH, paapymeHBHe He- 

OTpaSBMHMH COaMH UpHpOAH. TaE'B BD3fiIIRJIH CTpa- 

xoBHfl o^QecTBa oTHOCBTeJiLHO noxapoB'b, rpa^a, 
MopenjuaBank, TpancnopTOB'B, crotcehx'b ns,pfimi, 
OTHOCHTejibflo 3EH3HH. PaspyflieHHaa HecqacTHHM'b 
cjiyqaeM'b pa6oqaa ciua MoaccT'b 6ui!h BOSHarpaaKvUe- 
Ha KanHTa;ttOM'b, noTOMy mto pa6oqyK) CHjiy MoaKHO 
KynHTb. C.T> TaKOH ffle mtJibK) cocTasHJiHCb H a6co^ia- 
HiiH. CTpenjieHie npiof)p4TaTb h cueKyjian;ia Ka- 
HHTajiHCTOB'b HOBCJiH KTb 6ojibnieft EOjfflOTi B'b o6ey- 
ne^eniH KanHTajioB'b h padoqnx'b chju. y^iacAeHie 
Bi» TOMT*, «iTO CTb pasBHTreMi niiiBHJiH3an;iH KOMqe- 
€TBO HecqacTHbTX'b ayqacB'b CTanoBHTca MeHbme, qxo 
HoseT^ OKasaTbca sna^HTejLbHbifi H3JiHnieR'b, ecjiH 
MHoatecTBO m}ifi1i CyAyTi B'b TeqeniH H^BtcTHaro 
BpeneHH ^MaTb nocTOAHHue b3hocu a^a hoephtIh 
yfiHTKOB'b — Bce 8T0 nofiyAiTJio KanHTajiHCTOB'b ca*- 
jiaTb ocobHfi npoMHceji'b m% o^esneqeHia HyatHxi. 
KaflHTaJiOBi H qyjKHX'b paCoiHX'b co-b. Ohh coeflH- 
EsiOTCfl B'b aKi^ioHepHHa oCn^ecTBa h npHHHHaiOT^b 
. Ha ce6fl B03HarpaaiAeHie KanHTajioB'b hjih patfoqnx'b 
chj!^, pa3pymeHHHyb HecqacTHHMH aywMH B'b xe- 
qemH onpeA'l^jieHHivro BpesieflH, npHHHMaioT'b Bosna- 
rpaffiABHie 3a onpeAtjieHHyio cyMny , Ha3HBaei!iyio 
npeMiefi; KanHiaJiHCTH pascqHTHBaioT'b jia to, qTO 
cyMMa cji'feAyiomHX'b BOSHarpaaKAenifi BM-fccTt ci» npo- 
ii;eHTaMH Ha ochob^hoS EanHTaji'b h nJiaTon 3a HX'b 
xjiOflOTH dy^eT'b ropa3Ao MeHbme, ^^wb cyiMa BC'hx'b 
B3flOCOB'b CO CTOpOHH cTpaxoBaTejiefi. HpoMHcej'b 
9T0T'b oqeHb BMroA.efl'b, h noTOMy aBjiaeTCH MHoae- 
CTBO TaKHX'b accoii;ian;ift KanHTajia (xaEi nasHBae- 
MUfl GxpaxoBua o6ni,ecTBa), h B03HHEaK)n].aH MesAy 
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mm imucjppemUfl J^0BO^,wn xo mmimum'a erpa- 
xosyio npeiii). Tann o6pa3om iiy((jDiEa nojy- 
^wrb B03V0XB0CTB nocpexcTBon npotroi CAinv 
o6e3n6Wb sanHTaxb h pa((o^ ciuy sa HetfoA- 
myo 1 oiipeAt.ieHHf]o cyny. Ilojim^tcKaa dsoHO- 
Kiji Tpe6yeTi, ^ro6R npaBO He linajio pa3BHTii> 
CTpaxoBHX'B yqpesAeHift, Tasi 6iaroAtT6JbHUXi 
A^ifl o6n^ecTBa; ho ci Apyroi CTopoHH, wb npex- 
ynpexAenie HaAyBarejibCTBi co exopoHu sanHTajH- 

CTOBl, He0(!X0AH10 SaHHTie 9THH'B npOIHGJIOHl 00- 

craBHTb B'b saBHcnocTb orb AOSBOjeHur npaBH- 

Te.1bCTBa H nOA^HTb KOHTpOJIlO 06llieCTBeHH0i 
BJiaCTH. 

B. GjiyqafiHJua co({uTia, aeAyiniji KiroHy, qio 
Ha BpeMJi npqH3B0AHTei[bHue ()>OHAn ocTa- 
lOTCfl 6631 ynoTpetfjieHifl. 

GiOAa npHHaAJKexaTi , nOTonjiefliji, BOfHU, lopi, 
KOuepqecRie kphshcei h t. x- Fa3BHBaK)n^aflCfl i^h- 
BHJiHsai^iH tfojiie hjih mewbe otfeaneqvjia o6}nfitno 
H npoTHBi HOAotiHHX'b BpeAHUx'b Bjuodfi; coopy- 
xeHU njtOTHHH, ycTpooHu npaBtfjibHHH apiHH, A'b- 
jiMTb ycntoH H6AHi^HHa h siexHipracsafl noj[Hn;ifl, 
pacnpocTpaHfliOTea 6o.ibine h ^ojibme afiOHOMHqecKiif 
CBtA'^flifl H T. A* Pa3HOo6pa3HHfl yqpesAenlH, Hitio- 
H^ifl ii/bxbjo OTBpao^eHie tbehx^b necqacTHHX'b txj- 
qaeBT) h HX'b nocji^ACTBift, BU3H9aH)T'b nimt pa^'B 
OTHomeHifl, ROTopux'b HyxHH onpeA'i^JieHifl, h 
ejiiAOBaTejiii^Ho nijiai fsj^i lapEAHqecsHX'b Hopi'b. 
B'b o6jiute rpaxAfl'HCKaro npaBa SAicb cji'^AyeTi 
yKasan na HopMu, Kacaion^iflCH cTpaxoBEixi yqpex- 
AeHii, H Ha npaBO tfeperoBoe. 



1 
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EcjiH iioAO($BU6 Hec^acTBEie ciiy^HH KacajOTdt 

qaCTHOfi dEOHOMin OTAtjIi>BHXl> JIBXtl, TO 6%dl> oco- 

({eBHaro AoroBopa bbrto ae o^flsafli BOSBarpas- 
AaTb 3a npoHexoAflni.it Bpe^'B, h CHJia ecTecTBOB- 
Huxi saEOBOBi padpymaeTi bcakoo sasoBHoe o6b* 
daTejLbCTBO. 9to BHpaxaeTCfl bi> ABjsjb nojioxeHiBX'b: 
Gasum sentit dominus h impossibiliilm nulla ob- 
ligatio. ^ 

Mbmoxoaoh'b saMtTBHi, qxo KaBHTaJI^ MOSeTl 
6mh flenpoHSBOABTeJLBBHM'B BCJi'bACTBie CBoefi bo- 
; dBaq'BTejLBBOCTH, H noTOMj BT> RasAOK'B rocy- 
AapcTBib HBOxecTBO RanHTajOB'B ocTaeTCJi wb Cez- 
AtScTBia. Ho coeAHHaacL MesAJ co6ofi, obh CTaao- 

BATCfl BpOH3BOAHTeJ[i>HHMB. yqpeSAOHiil CB TaEOt 

iltjibK) BasuBaiOTCJi ctfeperaTeibBKMH EaccaitH. 
3to CBOero poAa 6accefiHU, EyAa cTOEaiDTCfl Be3fla- 
q^TOJiBBue npoB3BOABTe;iLBue EansTaJiu, qTo6u go- 
CTaBBTb npoH3BOAHTej[BBufi ({yoHA'B. TaEm y^pexA®- 

Hk UOJieSBH A^ Otin^efi npOBSBOAHTOjIBBOCTH, AO- 

^TaBMfl npoMumjieHHOCTH EanHTajiH, EOTopue Hsa- 
qe 6hjih 6u jh^m bba noTepjiHH: obh nojiesnu h 

ffiS. qaCTHOfi aEOflOMiE, BOTOHy ^TO nocpeACTBOM'b 
HX'B MBOSeCTBO qaCTflUX'B JLJOjlfik BOJiy^aeTl B03M0X- 
HOCTB A^-TB npOHSBOAHTeJIBEOe B0Min](6Bie CailHM'B 

H63HaqHTej[BBUM'B cdepexeHuufB. 

II. JIdACEAH BHBi (yMHCeJTB, HeCpeXBOCTB). 

HpeaAO Bcero ^to Eacaeica 

A. Fa3pymeflifl niiBBOcxB h HHesHo: 

1) COdCTBOBBHX'B otf^bOETOBl HMyS^eCTBa, SA'bCB 

He MoseTi 6htb orpasnqeBifi; cBo6oAa pacnopase-. 

hIh CBOHM'B AO^pOH'B npHBaAieSHTl El OCHOBBNH'B 
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npBHiffftraM'B nojHTH^ecBofi SBOffoiiiH. Hai SToro mo- 
ryTt (5hti> pasB* HCMioqeHH t* ojiyqai, Kor^a no- 
AO^Hoe paspymeHie rpo3HTi ^ onacHOCTbio jJia Apy- 
rHX'b, cjii^OBaTeJiBHO a-^a o^n^ecTBeHnaro djiara, 
paBHO R T'6 cjiyqaH, BorAa npffH^miEi HpaBCTBOH- 
HOCTH peEOMeHApoTi orpaHsqeflifl cBotfo^Haro pacno- 
paxeHifl. Bi cmowb, a* J* npasy HeH3B4cTH0 orpa- 
HHqeHie qacraaro np0H3B0Jia; oho sanpemaftTt tojb- 
KO noA^b CTpaxoHi naBasaHk ir opeMTCTBye'Tb 3a- 
aaraTejiBCTBy cotfcTBeHHuxt s^aflift, ecjH orb 9Toro 
MoaeTt 6uTh Bpeji ma ;i,pyrHx:B, f saitMi hoa- 
TjHHfleT'B oneK* pacTOWTejieft. Phmckoc npaeo cmo- 
TpHTT* Ha prodigus TaKt me Toqno, KaKt h Ha 
furiosus *^). EpoM* Toro oho 3anpemaeT'i» B3a- 
HMHHH Aapenia MeacAy cynpyraMH, H 3a hc- 
KJtmenieM'b HtKOTopHXT> cjiyqaeRi, ofi'bflBjaeT'b Ta- 
Kia Aapenia HHqToatHHMH h HeAMcTBHTejbHHMH 
Jl^pyrifl Astpenifl CBfl3aHK cb fr3Bi^cTH0& ^^opHOfi, 
^To6u npeflynpeAHTb jierKOMHCJiie h pacToquTejib- 
HocTb; TaK-b Aapenie CBHme 500 solidi nnqToacHO, 
ecjiH OHO cocTaBJieHO ne cyAednHM-b nopaAKOMi 
y pHMMHi, saE'b H Bi TepMaHiH, saROHOAaTejb- 
CTBO HHTaJOCb orpaHHMTb pocKomb, T. e. nenpo- 
HSBOAHTOJibHoe HOTpetfjieHie hsi XBacTOBCTsa ho 

npHmJOCb 0TKa3aTbCa OTI BHHOJIHeHiH dTHX'b 3aE0- 

HOB'b: saEOHH pocEomn booOh^o hphxoahjih in 
desuetudinem. 



L. 1. pr. 10. pr. D. de curat, fur. (27. 10.) 

nyxTa Pand. §. 425. 
"«) L. 34—86 0. d. donat. (8. 64.) 
"») Pomepi, System Bd. 1. § 235. 
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%o KacaeTCH 

2) paapymema qysHX'b Dt^HHOCTeft, Lex Aqui- 
lia o^flSHBaeTt Kaajaro k% crmoS BHHMaTejiBHOft 

OCTOpOSHOCTH OTHOCHTeJIBHO HMymCCTBa ApyPHXt, H 

no^BepraeTi OTB^TCTBeHHOcTH 3a BcaKia npoH3Bojib- 
HHfl fltficTBifl, Bejymia Kt paspymeHiio qyaaro Ka- 
HHTajra PaspymeHie qyacHXi ittHHOCTeft y pHM- 
MHTb HasHBaeTca damnum injuria datum. Jl^otfaB- 
Ka injuria yKasHBaera, w ecTh cjyqaH, Kor^a 
MOXHO no HpaBy uphtohhtb Bpejtt ^pyroMy. Yae 
BTb 12 Tatfjumaxi 6hjih nocTaHOBJema o Damnum. 
SaT^ifB 6mz mjifim HOBHe saEOHH. HaKOHeii;'& 
Bc4 OHH 6hjih saMtHeHH Lex Aquilia. Lex 
Aquilia, roBopHT'B YabniaH'b, omnibus legibus, 
quae ante de damno locutae sunt, derogavit, 
sive duodecim tabulis sive alia quHe fuit, quas 
leges nunc referre non est necesse 3aK0Hi> 
9TorE — um6mhiit%, H3iaHHHft no npeAJioxeHii) 
HapojHaro TpH^yna AKBHjia "^). HepBonaqaJibHO 
CMa ero npocTHpaJiacb na damnum corpore cor- 
pori datum; saT^Mt nyTCM'B iJHTepnpeTaii;iH oht^ 
6u3Vb npHHi^HeHi H js,% ROCBeHHOMy noBpesA^HiH) 
Bon^efi, HaROHOi^'B npaETHKa pacnpocTpanMa ero h 
fla Apyria noBpeatfteniji, BHTOKaiomia mi> nojioata- 
TCJBiBHHX'b jMcTBiS BCflKaro po^a; sed si non cor- 



CpaBH. Biirae. 9th)A'b I. CTp. 4. 

HpaETHKH pacnpocTpaHifj[H onpe^'kieHia Lex Aquilia 
H Ha cjy^aH paapymeHia pa6oHHX'S chji. IlyxTa Pand. 
§ 388. 

L. 1. D. ad. leg Aquil. (9. 2.) • 
Cit. § 1. 
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pore damnnin datum neque corpus laesum fue- 
rit, sed alio modo damnum alicui contige- 
rit, quum non suflFiciat Deque directa neque uti- 
lis Aquilia, placuit eum, qui obnoxius fuerit, 
in factum actione teneri, veluti si quis miseri- 
cordia ductus alienum servum compeditum sol- 
vent ut fugeret ™). 

Lex Aquilia m^jn> B'b bejij sacTaBHTB Kax- 
Aaro 6uT!h b'b BHcmeft CTenenn BHHMaTejEbHUM'b h 
ocTopoxHUH'B OTHOCHTejiBHO qysaro HHynieGTBa. CA'b- 
jaBinifi noBpea^eHie OTBtiaeTt h sa culpa levis- 
sima"^), T. e. bo Bcto Tto cjiyqaaxi, Kor^a 
B*Ti casus. Culpa am Lex Aquilia ne HirbeTt 
eTenenei. JI^maofobopheix'l OTHomemS MacmTa^oiTB 
paqHTejibHoeTE 6ujii> bonus paterfamilias; ho ji^m 
Lex Aquilia stoti macniTatft 6u]rb •coBctMt ne- 
npHM'bHfiM^; Hej[L3A 2ce AonycTHTB, qTodu EaxA^ft 
OTHocMca Bo Bceaiy BHimneMy Mipy, KaKX 
„CBoeMy xoaaflcTBy*'. h nociynajn erki „Ao6i^ui 
X03aHH'b*v, XoAfl^ee B033p4Hie, (Jy^TO Takofi lac- 
mTatfi cjiiAyoTi npHMtMTB h cjiy^aaMi Lex 
Aquilia, ecTB nenoHJiTHaa HeJi4nocTb. Mh bobco ho 
HaMtpera naiitqaTL CTenenE j^m culpa, a tojibko 
nojiaraeMi, ^to ajw Lex Aquilia Htii HEKaKHxi cto- 
nenet, a ecTB tojibko culpa h casus. 

HapyfflHTejib jifiJimB% B03HarpaAHTi> 3a paspy- 
ineHHyio ii;4hhoctl; npn BumjieHiE Bpeja nomB- 
jren-B eme ocoChS, y^HToqHHft ajw nero modus 



§ 16. J. d. leg. Aquil. (4. 3.) ' 
L. 44 pr. D. ad. leg. Aquil. (9. 2.): In lege Aquilia 
et levissima culpa yenit. 

"«) L. 2. pr. 11. § 2. L. 27. § 5. eod. 
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KpoHi OHi flfiAX,eR% B03flarpaAHTi> h 3a bca- 
Kifi Ad^bH'bimifi KOCBeHHufi Bpe^'B, ecjiH6a> jiane 
nocji^AHiS H He 6ujii> hmi npeABHA'bH'b ^^^). Go- 
BepmeHflO HHaro CBOficTBa ea^ajia nnn AoroBop- 
Huxi OTHomeflifi, Kor^a ^peai Hapymeuie Aoro- 
BopHHX'B 0(5fl3aTeJibCTB'b OAHHi KOHTpareHTO pa3py- 
fflaeT'b AinnocTL Apyraro. 3A*cb yate HAexTb He o 
TOM'S, BaKOBa BOj[fl saKOHOAaTeJiii H EaKOBH cpeA- 
CTBa, yKasaHHUii inwb ji,M OTHpaqeHiji BpeAa otho- 
cHTejibflo 'lyacaro iiMyn^ecTBa. ofijiacTH AoroBop- 

HHX'L OTHOmeHift EOpeHHOfi npHHI^EHl TOTl, <]T0 

npaBO pfierb nojiHHfi npocTopi corjiauieHiio KOHTpa- 
reHTOBi, H TOJibKO KorAa HiT'b TaKoro coMameBifl, 
HjIh OHO HeAOCTaToqno, npaso BM'bmHBaeTCfl, coo5pa- 
aeafl HHAHBHAy^'JibHUA o6eTOATejibCTBa« coo6pa3iio npeA* 
nojiaraeMofi BOJit KOHipareHTOB'b, npHqeMi cyme- 
CTBeHHO 6epeTGJi eo BHHMaflie h cbo8ctbo eaMOft 
CA'feJiKH. TaKHM'L o^pa^^oifb nocxaHOBJieHifl o Bosna- 
rpaatAeHiH BpeAa OTHOcBiejibHO AoroBopoBi ochobh- 
BaiOTCfl yase na interpretatio voluntatis, h noTOMy 
AOjixhu 6uTh coBepmeHHO ne noxosH na onpeAi- 
jieHifl Lex Aquilia^®^). Oahhi KOHTpareHT'b HeoT- 
Bt^aexTb npeAi* ApyrHMi n 3a OAHy culpa; to^ho 
TaKse He OTBi^aeTi oh'b h 3a KOCBenpufi BpeA'B, 
He BXOAHBmifi bi ero pascqerii. PaBHUii o6pa30M'b 



CpBH. Hnxecxp. 315. 
'®^) CoBpeMCHHafl Teopifl pnxcRaro iipaea hvohho xpoMaexi 
^Kkcb T-feMb, HTO Be BnojH'b OTHCTjiHBO BHCTaujaeTb Heo6- 
xoAHMOCTb laKoro pasjHHia: CKopie Hao6opoT'L, nociaeoB- 
jieeifl 061 actio ex lege Aquilia HHOrjia npHifi^BflKTCH ma 
piineBk' BoapocoBi B03HarpaaKA6HiH spe^a oxHocHTejbHo 
AoroBopoBi. 

AAHKBAPTb. 9tK)AU. 9 
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npH oi^ibHRt HtHOBOfi n^kfLH pa3pymeHHaro hjih no- 
BpesAOHHaro o6ieRTa He Ewb^vb jActsl HeBHroAHoe 
nocTRHOBJieHie Lex Aquilia. BiitcTO cypoBOCTH, 
xapaKTepHsyion^et Lex Aqnlia, sAteb BHCTynaerb 
Ha nepBuft hmh^ coodpaxeme enpaneAJtHBOCTH. 
Ho pHMCRoe npaBO Bce TaRH xpoMaerB wb tohi 
OTHomeniH, mo ajih ntROTopHxi AoroBopHMxi ot- 
Homenift BHto'b npoAnojiaraeMofi voluntas na- 
xoAHra npHMtHenie h Lex Aquilia. B'b nacToa- 
H^ee BpeHfl spaA'^ •^n moxho AORaaart npHHjiBmeHy 
Benu> Ha coxpaHenie, mo ero o^asanHOCTb B03Ha- 
rpaAHTb BpeA'b 6yAeT^ coBepmeHHo pasMTOa, cmo- 
Tpa no TOMy, 6yAeTi m uoBpeStAeflie b'b res de- 
posita nojioiiHTejbHiiirb em orpHi^aTejiBHHiii aM- 
cTBieMt, a ocoiSeflHo B'b T'fcx'b cjiyqaax'b, RorAa 
TpyAHO H p-bniHTb, 6ujio jih sto noBpeaKA^Hie cjr'bA" 
cTBicM'b H3B*CTHaro HOCTyHRa HJiH (JesAtficTBia. 

B. BeaAMci'Bie npoAyRTHBHHX'b 4>0HA0B'b. 

1. Co6cTBeHHHe $ohah. 

EaxAOHy AO^^Rna 6GiTb npeAOCTanjieHa CBotfoAa 
noJibsoBaTbca hjih ho nojibSOBaTbca CBOHH'b (|)Ohaohx. 
K)pHA^*J^cRoe npHHyKA^Hie 3A4cb mmrb Hi^Tb 
MtcTO TOibRO no coodpaacoHiio o6maro 6jiara. H 
pHMCfioe npaBO BOo6iii,e npHsnaeT'b 317 bodoAy; no 
OHO nocTRHOBJiaeT'b, mo codcTBCHHHK'b no3eMejibHaro 
yqacTRa cqHTaerca OTpeKniHMca, RorAa OH'b 6pocaeTx 
CBofi yiacTOR'b bo BpeA'b 3eMjieAtJiiH) hjh ApyroMy 
o6mecTBeHHOMy HHTepecy, a Me»Ay TtM-b rto hh- 
^JAt ApyroB saBwiaAtJit aiHM'b yqacTROM'b, o6pa6o- 
THBaeT'b H B'b Te^enie AByxi Ji'bT'b He nojiyqaeT'b 



on codcTBeHnnKa B03Harpa3Kji.eHiff ;m CAtJariHHfl 
nwb 3aTpaTM H 0[3j^epaKH *^*). 

2. IIoMixa ApyroMy BmojiLaoBaHiH cbohm-b (|)OflAain>. 
Oaa Boavoxaa: 

a) nocpe;i;cTBOM'b OAHoro TOJitKO BJiaA*flia hjih 
3aAepiKaHiA qyxofi Bein;ii. PHHCKoe npaso nocTaB- 

Ji&eTl> KdURflfiULJ B7» 0($fl3aHH0CTB KB OTHHMaTb y 

Apyraro npOHSBOAHTejibHHX'b aiijvb bou^h, HesaKOHHO 
3aBJiaji,'bBafl Beiij;bH), m saciaBjaeT'L Bjia^i^jiLnia bo3- 
HarpaAHTb 3a fractas percipiendi, npeAnojiaraa, .^to 
. BJiaAtjieii;'L stot^b in cnlpa, hjih Rasi BupaxaioTca 
pHMCKie lopiiCTH, in mala fide. Ho cotfcTBeHHHS'b 
MoaeTO TpedoBaib tojbko to, qxo y nero ^Mctbh- 
Te.ibHO OTHflTO, T. 6. fractas ex re mh, ^to to 
xe, OH'b MoserL hs'labjuitb npeTeHsiia tojibko na 
utilitas circa rem ipsam. IIOA'b utilitas a^tcb 
cjitAyeTi pasyMtfL tojibko o^ny no3eMejiBHyK) 
peHTy BjiSLj^iMn^ He MoaeT'b OTroBapiBaTBca 
TtifB, ^To 3a HeflocTaTKOMi odopoTHaro KanHTajia 
HJ[H pa6oqnx^ coi mh no APyrofi npHqHHi owh 
He MOxeT'B npon3BOAHTB qTO HH6yAB Hjn a^jexbh'b 

OrpaHHSHTB np0H3B0AHTeJIBH0CTB. BtOTI BOHpOCl 

o($cyacAaeTCH CRopte ci torrh 3p'bHia, RaRaa yM'bCTHa 
AM dominus. Generaliter autem, roBopHT-B nanH" 
HiaH^, quum de fructibus aestimandis quaeritur, 

L. 8. C. d. omni agro des. (11. 59.) 
^**) B'feJ^b iiocTaHOMeHia OTHOCHrejbHO fructus percipiendi 
ne MoryiTi 6MTb cipoate, ^tsn. OTHOCHxejiBHO fructus per- 
c^pti. A nocitAHie Bcer^a B^aHarpaxAaBOTca tojibko npoaop- 
uioHaJH>HO MHCTOMy AOxo;^y. Hoc fructuum nomine contineri, 
roBOpwTt AiOKJiexiaH'B, quod justis sumptibus deductis super- 
est, non ambigitur. L. 46. D. d. usuris. (22. 1.) 



I 
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constat animadverti debere, nnn an malae fiilei 
possessor fruiturus sit sed an petitor frui po- 
tuerit, si ei possidere licuisset ^^^). * 

b) Rto HH6yAb, npHHflBDiH Ha ce(ifl odasaTejibCTBO 

AOCTABHTL HJIH npeAOCTaBHTb npOH3BOAHTeJU>Hlli ^OHA'B, 

He HcnojHflerb CBoero o6fl3aTejii>cTBa, Hanp. npo- 
Aaamifi hjih KynHBmifi BnaAaeTi in mora, HaeiH^HK'b 
He nepeAaerb res locata hjh naHHiiaTeJib ne bob- 
Bpa^aeTi ee. 3A*cb Toxe, OTHOCHTejibHO OTHaTHX'b 
y KpeAHTopa npoH^BOAffrejibHHX'L chji h norepaH- 
HHii AM Hero qpeat aio npoAyKTOB^, BOSBpamaeTca 
TOJbKO utilitas rirca rem ipsam, a He to, ^to 
KpeAHTop'b 3a 9T0 Bpeiia Morb c^tJaTb caMi, pac- 
nopflsaacb upOHSBOAHTejfbHHHH CHjraHH. Boti no^eiiy 
roBopHTca: quura per venditorem steterit, quominus 
rem tradat, omnis utilitas emtoris in aestima- 
tionem venit, quae modo circa rem ipsam 
consistit. Neque enim si potuit ex vino, puta, 
negatori et lucrum facere, id aestiraandura 
est ^^). IJ^tjtH noKynmHBa OTHOCHTejibHo EvajieflflHX'b 
ToaapoB'b 6e3pa3JiHqHE)i fl,M npoAaamaro, ecjiH owb 
Ha aT0Ti> eqex'b ne npnaajH) na ce6a npauo 9upa- 
xeHHfiixi) HJiH HOApasyM'bBaeiiiux'b ^^^) o^eaneqeHiH. 
EcM KynHBinifi Bnajn> in mora OTHOcHtejibHO yn- 
Mta noKyHHOfi n.'bHU, to npoAaBHiiH Moxeri) Tpe- 
6oBaTb TOJibKO npoiieHTOB'b 3a upocpoqeafloe Bpeiia; ^ 



L. 62. § 1. D. d. R, V. (6. 1.) 
»w) L. 21. §. 3. D. d. A. E. V. (19. 1.) 

UoapaayM-feBaeiToe o6e3neHeHie Bcero nHxepeca AOJia- 
nHKii npHHHMaerb Ha ce6fl bi tomi cjyHa*, ecjH Haiip. oh-b 
o6a3ajrcfl AOCTauHTt Toeapi bi oupeA^JicflHoe m±cto. 
L. 2. § 7. 8. D. d. eo quod certo loco. (13. 4.) 
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3T0 noTQMy, HTO cyMiia jieRen caMa no cetfi He 
HOzeT'b ^^asaTb HHqero, KpoMt npoii:eHTOB%. Venditori, 
roBopHTCfl, si emtor in pretio solvendo moram 
fecerit, usurasduntaxat praestabit, non omne 
omnino quod venditor mora non facta consequi 
potuit, veluti si negotiator fuit et pretio soluto 
ex mercibus plus quam ex usuris quaerere po- 
tuit *^*). ToHHO TaKJRe h j^jlsi noKyniii,HKa (Jeapaa- 
nmm i^tjin npoAaBoia OTHOCHTejibao a^AyeMofi eiuy 
floicyaHOi niRU. npHBOAeHHEia B&inie yKaaaHiii pni- 
CKaro npaBa o^eBEABO 3aEjiH)qaioTi> b'b cedt o6iii,iB, 
npHHUHHT), H noTOMy MoryiTb 6HTb o(5o6in,eHH a^Ji*© 
npe^tjiOB'b OAHoro toibko nottynaaro ^oroBopa. Ohh 
BOBce He npoTHBopiqaTt ApyrHMi yKaaaniaM'b ^^^). 
OqeBHAHO, ^to Bct aTH Mtcia roBopflT-B tojibko o 
lucrum cessans, KOTopoe He eoaxoai^ti noA'b no- 
Hflxie BpeAa (damnum), hh socBeHHaro Bpe^a, ho 
noAXOAHT-B nojiT) (Jojite BHcniee h o6ni,ee noHHTie 
HHTepeca; ohh. ne OTKa.suaaioT'B coBepmeHHO KOHTp- 
areHTaM'b wb npaa'b na lucrum cessans, ho ciaBAT'B 
Ha nepBufi njaH'B BOitpoci: ^to ojijswb EOHipareHTi 
Moaei^. Tpe(}oBaTb KaKi lucrum cessans, Kor^a 
Apyiofi KOHTpareBT'b no cBoefi mora jinmaeTTi ero 
B'b .Te^enie onpeAtjeHHaro BpeMenn upoH3BOAHTej[b- 
uHxi CHJi^ AoroBopHaro oCieKTa; atAy^Tt jih npn 
HcqHaefliH noTepaHHHX'b npOAyKTOBi ji,m o^Haro 
Kpe^HTOpa npHHHMaTb B'b pacqeTi h ero npeAHpinH- 

qHBOCTb, HJIH ate TOJIbKO O^Hy np0H3B0AHTeJIbH0CTb 



L. 19. D. d. peric. (18. 6.) 
^^^) YicasaHiH ad legem Aquiliam He AOJSHti 6uTh cboae 
OTHOCHMii; cHJia Hxi, KaiTB saMi^eHO. fiume, Hxiexi cboid 
co6cTBeHB7K) o6jiacTb» 



caMaFO otfieRTa, 6&6'b bcabrxi nocTopoHEffx^ eoo6- 
pajBeflii? P^fflenie TaKOc: npejtnpiHMiiHBOcTb Kpe^ff- 
Topa He (JepeTca b-b pacieit Op» nojiyqaerb 
lucrum cessans, ho ne omne omnino, quod lucrari 
potuit, a TOJitKO utilitas circa rem ipsam. HnpH- 
mim 9Toro mu MOseMi Bupa3HTk sa^cb EaTeropn- 
qecKH: 1) noTOMy mto ftrane lucrum He MoateT'b 
6arh onpeAtJieHO et ToqHOCTbH); 2) noTomy mto 

AOJiaSHHK'b, EOTOpHfi BT) JOCTaBJiefliH I^^HHOCTH BHa- 

AaeT-B in mora, caMt no ce64 h HeaaBHCHMO on 
ApyrHX^ coo6paaeHift, mmrb OTB^qaTb TO.ihKO 3a 
upoAyKTH aTofi EitHHOCTH; naKOHoni'i) 3) noTOMy uto 
Hejb3a upeAHOJioffiHTb y paayMHaro KOHTparenTa fla- 
M^penie, OTB^qaTb b^ cjiyiaft mora 3a bc* bo3- 
MOJKHne Biififi npH^HJiH EpoAHTopa. Ho 9THMi eni,e 
He cEasano, ^to EpcAHxop'b He uoJiyqaeTO HHq[ero, 
KpoMt utilitas circa rem. BestcoMHtHiaoH'bHMieT'b 
upaBO Tpe6oBaTi) Bcfext ii,tHH0CTeH, ROTopufl noTe- 
paHH AM Hero ROCBeHHO BCJi^ACTBie mora; hoa*w10 
B^ TOM-B, qio H sAtcb ufkjijs. EOHTparcHTa He npH- 
HHMaH)Tca B'b coodpaacenie. Ecjih eto HHdyAt upo- 
AaeT^ nmeHMuy, m saxtM'b m^dLQn in mera ot- 



^^^) PHMCuie lopucTu BMGEasHBaGOTii 3A'&ci> TOT'b ase npua- 
i],Miri>, KaKOu iiMtex'b CHjy OTHOCHxejiBHO BosBpaiAeHia h bos- 
HarpasKAeflifl sa fructus percipiendi co CTopoHW malae fidlci 
possesor. %'o o6a 9th BOiipoca tI^cho CBaaaBH Meac.i.y co5og 
H CHHTaiOTCfl cpoAHUHU, Ha 3T0 jKasupaeT'b HajcnHCb Tit 
Dig. 22. 1. de usuris et fructibus. 06a dTH yKasauifl He bo3- 
yAHJU 6U H ciiopoBi>, ecju 6u yienue ne 6iiJiu CBasaHU 
TpaAHiuoHHoS inKOJbHou cHCTCMoiJ H ue pa3A'iiflJiH AByX'L 
yneniS, KOiopuH CBasaHu McacAy co6o3 u6 coAepsKauiio ii 
cymecTBy. 



V 
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HOCHTejiBHo nepeAauH, to , js^m nero He poxAaefcfl 
HHKaKflX'b o6fl3aTej[i»cTB'b mi> Toro o^eTOflTejbCTBa, 
qTO KynHBiQifi nwbjii, wb bhaj kopmhtb nmeHHueff 
pa((oBi, II MTO BejfbACTBie mora pa6u BUMepjiH ci> 



KyuHBinemy onpoA^JiefiHyK) utHHOCTb b'l 4)opH'bn]ne- 
Hiiciu, HO He o6e3ne<iEj[i> ji^a Hero mixi> Ttxi 
uijiefi, RaKifl EW^Tb owb OTHOCHTeJibHO nmeHHi^H. 

IIpH damnum in jura datum lOJEeTi cjiy^HTbCH, 
MTOAMUorepaikBmaroBpeA'b bi Teqeeie onpe^i^JieHHaro 
BpeMeHH xep^ioTGA npoHSBopTejibfliiifl CHJiu HOBpesAeH- 
Hofi BeqH, TorAanacTynaeT^ A'b^c'TBieLex Aquilia bo 
BceS ea CTporocTH. IIoTepniBniifi BpeA'b nojiy^aeri 
omne oranino quod lucrari potuisset Tojibko bi 
npHMtneHlH sToro saRona b% npaKTHKt bhahu ko- 
jiefiania — aio noTOMy, qTO no HameMy BsrjuiAy Heju>3ji 

BI» TO^HOCTH pimHTB BOHpOCa TOH'b, MTO MOF'b 6u 

CAtJiaTB noTepu'bBmm BpeA'B cb uOBpexAeHHOfi Benv»iO 
3a TO Bpeiui, KOFAa Beu^b sTa 6ujia HeroAua ori 
noBpexAenifl. Ha aTO HaHeKaeTi h yjibniaHT»: 
ubi damni injuria agitur ob retia, non piscium, 
qui ideo capti non sunt, fieri aestimationem, 
quum incertum fuerit an caperentur. Idemque 
et in venatoribus et aucupibus probandum ^®^). 

lOcTHHiaH'B nocTaHOBEjH), ^TO npH paspymeniH 
oupeAtJeHHofi ii;4hhocth, bccb HHTepecb He^AOJi»eut 
npeBuniaTb 6oj[bme H'bwb BABoSut paspynieHHyio 
utHHOCTb. EcjiH paapymeHHaa it^HHOCTb Tpe6yeTT» 



cit. L. 21. § 3. D. d. A. E. V. (19. 1.) 
U 33. pr. iu f. D. ad leg. Aquil. (9. 2.) 
^8') L. 29. § 3. i. f.eod. 
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onpoA^eeifl, RaR'b »to 6umerh bo Bctoi rtxi 
cjiyqaflxi, Kor;ra speji.^ npnqHHeH^ 6e3% paspymeHia 
o6'BesTa onpe^tJieHHoB iiiiffHOCTH, to BOSHarpasA^Hiio 
noAJteacHT'b tojibro totb Bpe^t'B, sasoS OKaxeTca no 
onpe^'fajieHiK). H laK^ BaRi 9to uoctaHOBJieHie Boo^m^e 
roBopHTt BO^HarpaxAeHiH HHTepeca, — to h ho 
AtJiaeTi HBRaRoro paajiffqifl Mex^y d»mDUin HlncraTn. 
TaRBM'B otfpadOM'B Bi nepBOM'b ejtyqa'b, nps He^Hc- 
jieuiH alteram tantam aojisho 6£iTb BRJiioqaeMO h 
lacrum cessans, a bo BTOpoMi cjyqat jifimuo 6mh 
B03Harpa3KAaeMO tojibro lucrum cessans, RaRoe ^.Mct- 
BHTeJibHO OKaaKeTca no onpe^tjieHiK) 

HaHibpeHie lOcTHHiana, RaR'b caHi ohi roBopHT'b, 
6ujio j^BOJiRoe: 

1) npHBecTH Ri onpeA^JieHHOMy pasi'bpy 
B03Harpa3RAeHie A'^^CTBHTOJibHUX'B noBpexAOHift, qTO- 
6u T^wb npeRpaTHTb AO^iOAamyio in infinitum jihr- 
BHAauiio BHTepeca, ROTopaa cb oahoS CTopona (^HJia 



Cit. 1. un. C. (7. 47.) KoHCTHxyitia o6HHMaeT'B omnes 
casus, H pa^UHqaerb TOJbKo: casus, qui certam habent qnan- 
titatem et naturara, h: casus qui incerti esse videntur. JHfuih- 
Ht&mee pasJH^rie xexxy xoroBopoMi h npecTynjiemeiTB, MeaJ^y 
yMuniJieHHBHi> h HeocToposHtiX'b paspymeHieirb iitHHocTH 
He mni/BTh sA'fecb M'i^CTa. IIo aroiiy KOHCTHTyiuji nojynaeT'b 
npHMiHeflie 6e3i> cooCpaxeHia noj(o6Huxi> paainqiff. Upa 
noKynHOX'L KOHTpaKrlb, wh cjiyqai piBtspynieHifl res vendita 
Aoro9opHaff utea cjiyxHT-b oopMod jua onpeA^JieHjaduplum, 
TaKi BaRi aio pretium ecTb AoroBopaaa uiHHOCTb res ven- 
dita. IIoKyiTii^HE^, He corjaaiaacb Ha 8to, ciaji 6h bt, npo- 
THBopiqie ci caMHH'b C060/I, H eMy jiokho 6ujio 6h npoTu- 
BynociaBHTb exeptio doll. Cm. BanycKi IV. Cxp. 24. CpaBU. 
TaK«e cit. L. 21. § 3. d. A. E. V. (19. i:) — pretium tri- 
tici.... consequitur. 
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6e^^eJ^owbnmJ a. cb Apyrofi o6pei[eHiiJia cy^efi h 
3anyTUBaJia npomeccH. Owb onpaBAHBaeTt.TaKoeorpa- 
HsqeHie, noHHMafl BOSHarpasAOHie Bpe^a bi cMucji'b 
poena, HroBopHTx: — cum sciamus esse naturae 
congruum; eas tantummodo poenas exigi, quae 
vel cum competenti moderamine proferuntur vel 
. . a legibus certo fine conclusae statuuntur. 

2) Cbccth B03HarpaatAaettHfl BHTepecL ao pa^Mt- 
poBi AtflcTBHTeJihHaro noBpeatAettk, Bt Ttxi* 
cjiywx'L, ecjE fleB03MoxeHi» saKOHHufi npeAtJii 
BCJitACTBie HeonpeAtjieHHOCTH caiaro o6'LeKTa, h 
TaKHMi oiJpaaoM'b ycTpaHHTb BcsKoe BtpoflTHoe hc- * 
MHCjieflie HHTepeca, ut hoc, quod revera induci- 
tur damnum, reddatur. Ct dmwb BM-bcTt noA" 
Jiesamiifi BOSHarpaxA^HiH) ROCBeHHiiS BpoA'B orpaEHqeHi * 
cjiyqaHMH AOKasaHHoi npHqHHOH) cbasb, a who RacaeaxH 
lucrum cessans, npaMO ycTpaneHa npeTeHsia fla 
• omne omnino quod creditor lucrari potuisset. 



V 



Bjifllie ipaecTBeHiocTH Ha paasHTie ipaiia* 

IIoA'b ^HpaBCTBCHHOCTbio" B noHHMaio npeo6- 
jiaAaiuiiiee sjiijiHie ())HJiaHTponiH h cnpaBe^JiH- 
BOOTH Ha nocryoEH qejiOBtRa. 3KH3Hb no^i rocuoA- 

CTBJIOH^HMl BJliaHieM^ otfOHXl aTHX^ HOTHBOB'b pHH- 

jraHe Ha3HBajiH; honeste vivere. OHJiaHTponm coot- 
BikTCTfiyeTT»* boDum h npaBHJio: neminem laede; 
cnpaseA^HBOCTH cooTBtTCTByeTi aequum HnpaBHJio: 
suum cuique tribue. 

Mu 6^TA0 yRaxeHi ^A'^cb na to BJimnie Ha pas- 
BHTie H o6pa30BaHie rpaxAAHCRaro npasa, KaKoe 
OKaaHBaiOTi (])HJiaHTponiji n cupaBeAJiHBOCTk, Bpox- 
ACHHUfl RaxAOMy qejiOB'bRy, ho bx CBoen npojiBJieHin 
jaAepaeflBaemu npoTHByupaBCTBeHHiiMH notfyxA^niaMH. 
Gi) npeAUAyu^HMH dTiOAami stoti aTioA'B BaxoTca 
H3pe<ieHieMT> B9R0Ha: ^6oraT€TBO — daraai) AO^poA*- 



KaKi> H3ifk;Tuo, MopajHcru hc corjacHu mexAj co6oh 
Ha cH&Tb dToro nouaiia. CpaBii. lUoueurayepa 6pouiiopa o(h» 
ocuoBaBiii MopajiH. 
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TCJiH** H TOM HeocnopHMOH HCTHflofi, qfo acquitas 
HOxeTi DOj[yqHTb HacTOnu^ee SHaqenie npHMtueuiH 
npaea tojilro npH noHomn noMTHqecRoS dROHOMiu. 

1. ^umnmponiH. 

BjiaropacnoJoateHie, ryMMaHHOCTb, co6cTBeHHO ro- 
Bopii, cyTb TOJibKO BHAH 6oJite o6m,aro noHaxia, 
HMeHHO: jiH)6oBb RO BceMy opraHHqecROMy; oaa 
npexAe Bcero o^aapyacHBaeTca b'b jIiio6bh kt> jim)- 
AaMi* H 3aTtM^ ci pasBHTieM'b o6pa30BaHHOCTH pac- 
npocTpaHaeTca Ha atHBOTHHX'b '^^) a pacTenia. MaJio 
Toro, ecTb 4>HJioco(t)H, ROTopae mi> TOro ate hctom- 

EHRa 06'biICHHH)T'b. H yAOBOJIbCTBie npH BH^t A*ficTBiJi 

cHj[i> HeopraHHMec^OH npnpoAU. ^HjaHxponia o()Ha- 
pyacHBaexca TaRa&e B'b 6ojih, ROTopyio HaauBaH)!^ 
^co'iyBCTBieM'b" ^^). 

KaR'b CRopo ryMaHHOGTb paaBHxa wb 3HaqHTej[bH0M 
CTeaefiH h cxaJia ^lepTofi napoAHaro xapaRiepa, OHa 



Serm. fid. XXXIV. Divitiae cognomine magis proprio 
vocare iiequeam , quain ut appellem impedimentavirtutis. 
Sicut enim se habent impedimenta ad excercitum, ita divitiae 
advirtutem; quinetiam cura illarum victoriam sacpe disturbat. 

**^) ycntxt HpaBCTBeHHocTH Hainero BpeMeHH oOflapyacu- 
Baexca bt> aaKonaxi npoTHBi HCTaaaniS atHBOTHiix'B. 

IIoHflTie, <(j)HJiaHTponifl» ecxb noHaTie a priori h laicace 
MdJio iioMaeTCfl onpeA'i^eHiK), keki h noHfliie dMnupHiecKoe. 
AoBOJibHO CyAGTi H Toro, ecjia ciyM'feTb pasbacHHTb iio- 
mne u uamAuo iiOKasaxb SHaneme ero ua npuM'&paxb. 

AllOAHKTttqeCKOfi TOqHOCTH OTHOCHXeJbHO HOJIUOrU XaKHM'L 

o6pa30M^ xo6uxaro iioHaxia KOHe«fuo Heuero h xpcdoaaxb. 
CpaBU. KaHXi, KpHXHKa nucxaro paayMa, 3 mji- Ci'p. 756- 
757. 
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TOTqaci se Ha^iHHaerB o^HapyjRHBaTb BJiifiHie Ha 
npaBO. IIocTeneHHO iicqeaaiDT'B lopHAB^ecRifl HopMH 

H fOpff^^eCKie EHCTHTyTH, npOTHBHEie ryMaHHOCTZ. 

TaK'b H6qe3aeTi» ^esyCwiOBHafi ceHeftHafl THpaHHia 
Ha^'b JKeHofi, A'bTbMH H pa6aHH. Y pffHJDifl'b Hajro 
no Majiy Hcqeaaera HHCiHTyTi manus, t. e. CTpo- 
rafl BJiaeTb rjiaBS ceHe&CTBa naj^^ sesofi; seea 
nocTeneHHO nepecTaeii cqHTaTLca filiae loco, h pa- 
AOM'b Cb lyxeH'b npiodp'bTaeT'b 6ojiiQ HeaaBHcHMoe h 
6oji4e ji,ocTo8Hoenoji03BeHie. Patria potestas naAi hhc- 
xoAff^HMH, nepBOHaqajibBO AaBamafl npaBO B£i6pacEiBaTb 
H yiepmBjiflTb A^Tefi, TepaeTi cboio cypoBOCTb h filius- 
familias, cHa^aJia ne dojite, KaK-b opy^ie npio^ptxeHia 
parens, cTaHOBHTca enoco6flHM'b BJIaj^tTb cbohmi 

CO^CTBeHHKIfb H H63aBHCHMUH'b HMym.OCTBOH'b. He- 

BHroAHoe nojEOxoHie dMaHn.HimpoBaHHHX'b xini ot- 
HOCHTejibHO jttTefi cocToain.HX'b eiii,e noA'b OTeie- 
CKoS BJiacTbK), H KoraaTOB'b OTHOCHTejibHO arflaiOBi 
Maao no Majiy ycTpanaeTca. HaKOHeii;'b servitus 
np^HHMaeT'b 6ojiiQ n 6oj[te Mflraii xapaaTepi. 
TyMaHHOCTb 3aTiMi> ycTpaaaeTb b npoTHBHua efi 
iopHii,EqecRia nocjiiA^TBia nocTanoBjieHii npaaa. 
TaK'b nanp. boshhkjih lopHAHqecKia orpaHHqeflia 
co6cTBeHHOCTH; TaK'b npH AOiroBHX'b OTHOmefliax^ 
B03HIIKJE0 orpaHHqenie HcnoJinema OTHOCHTejibHO HMy- 
JHeTcpa AOJiatHHKa, beneficiuin competentiae n cessio 
bonorum; TaK'b OTHOCHTOJibHO nojroateflia: Qui suo 
jure utitur, neminem laedet, B03HHKJia replica doli. 
OcKop^HTejibBHe AM qecTH ^oroaopH olJ'bHBJieHH 
HeA'b&cTBHTeJibHUHH. TyMaHHOCTb jifljvbe BKauBaeT'b 
coBepmeHHO noBiie HHCTBTyTU npasa. GiOAa npn- 
fls^jreaRaT'b onesa h uonewTeJibCTBo, otfasaaHOCTb 
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AasaTb npHAaHoe, coAepsarb h norpe6aTi> 6j[HacafilBflx% 
poACTBeHHHROB'b. Jl^ajilie, ({)Hj[aHTponifl o^HapyxHBaeTCA 
wb co(>6paseHin Boodn^e MejiOB'b^ecEHX'B cjia6ocTej|, h 
aaxiMt B-B Ttx'B OTCTyMeHiaxt oti CTporoS nocjit- 

flOBaTeJIBflOCTH, KOTOpm ^pe3^ 9T0 siBMmm B^ 

npaBt. GK)Aa npHHapexax'b coo6paseHie BOspacTa, 
TaRxe coo6paxeHie ecTecTBeeHaro mvuommsi, sen* 
mHHH, HO oco6eHHO coodpaseflie obib^kh npH lopn- 
AB^ecKBX'b CA'fejiKaxi h npecTynJieHiaxi. HaKoseu'b 
())Hj[aHTponifl BpHBo;i,BT'b yBaseHiio BpoacA^H- 
uux'b Raatii,OMy ^ejiOB'bKy qyBCTBi n HasJiOH- 
HOCTefi: lyBCTBa pejiHriosHOCTB h ^Mroqecria, lyB- 
cTBa eodcTBeHHaro AOCTOHHCTBa, AO(iparo HMeaH, 
6jaronpBCToSHOCTB, wb yBaxeuiio ^^HjaHTponifl h 

COBtCTJIHBOCTH APyrHXl, B BOT'b ABJIfleTCJI IttjlHK 
HCTOqHHKX lOpHAHieCKHX'b flOpMl. Mh yKaffiCMt 3AtCb 

Ha HaKaaanifl 3a 6oroxyjibCTBO h noMtxy 6orocjiy- 
ateHiio; na lopHAHqecKyio 3ani,HTy, BBeAeflHyjo ji,M 
res sacrae, sanctae, et religiosae; npaBO ycT- 
paHiiTb OTT* HacJitACTBa AtTefi 3a rpy^yia cb s HX'b 
CTopoHH HenoyTHiejibHOCTb ktj poAHTejiflM'b; yttaateMi 
TaKxe Ha HaKaaaHie v3a o6hau, sa HATHaHie ^odparo 
BMeHH, 3a HaH'bpeHHO OKaaaHHyio HenpucTofiHOCTb, 
iiaKa3aHie 3a He6jiaroAapHOCTb uocpeACTBOM'b yHeq- 
Toateflifl Aapenia, HaKasaHie 3a ynpeKM bi conep- 
ineHiH npecTynJieHifi h b-b paanaro po^a HeqeciflOCTH. 

^. CnpaeedAueocrnh, 

Pa3BHBaflCb nocTeneHHO B'b HapoA* h axa cto- 
poHa qejiOBt^iecKaro xapaKiepa TaKxe BucRa3biBaeT'b 
ce6a B^ HOJioatHTeJibHOM'b npaBi. ^yBCTBO Heodxo- 
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;i.HMOCTH ^epaicaTb 4,aHHoe c^obo h njaTHTB OKa- 
aaHHOe Aoetpie *^^) CTajo y pHMaflt HCToqHTOOMT» 
AByx'b BaMHxt lopif AHiecKHXi nojioxeHift: 1) Pacta 
sunt servanda; 2) is natura debet, cujus fidem 
sequuti snmus. Gjojia. ace othochtca h eoo($paaceHie 
bona fides. B'b npiiMtHeHiii npasa HaJio no Majy 
F03HHKaeTi» ^pHH^H^^, qTO catAyeTi coodpajitaTfc 
« He TOJibEO cjioBa, HO ff Ayx'B, T.e. HaMtpenie 3aK0- 
HOAaiejia, a 9to npaBHJio noBejio ki TomoBaHiro 
upana h Kt aHajioriH. CoBOKynHOCTb nojLoxsiejih- 
RuxT> npaBHj'B, OTBiqaBmnx'b Tpe(>OBaHiflH'b cnpaBe^- 
JiHBOCTH, pHMMHe o6o3Haqaj[H BHpaaeHicM'b ^aequitas"" 
^^). Aequitas hbmws: 

1) npoTHBynoJiosKHOCTBK) 6yKBi 3aK0Ha. ^Jtyx^ 
saKOna AOJiateHi* rocnojCTBOBaTb HaA'b 6yKB0S aaKona** , 
BOT^ KaKOBt npHHii;Hn'b HMnepaiopa KoHCTaHTHHa. 
Placuit in omnibus rebus praecipuum esse jus- 
titide aequitatisque quam stricti juris ratio- 
nem *^®)/ Aequitas cjit^OBaTeJibHO SAtcb osHaqaeTi 
^ ratio 3aK0Ha, HaHji,eHHoe nyTeMi TOJiKOBaHia. 
APyi'OMi) M'bcT'b MH noRa3aj[H RaKHifb odpasoH'B 
nojiHTHqecKafl dEOHOMia a^otIi Kjimh JVb ypasyM^niio 
ratio MHOrnx'B sasoHOBi. IIojiHTnqecEafl SEOHOHifi 
ecTir, cji^OBaTejiBHO, HayEa, ROTopaa Bt otfjiam 



*^^) « Aeqiiitas> totkjq He ;i.oiiycKaeTt onpe;i;'kieHifl, n Moxexi. 
6BiTb TOJbKO pa3i>acHfleMa, xota totooctb h nojiHoxa 3Toro 
paaiiHCHeHifl Bcer^a jiouycKaen, coMHiHie* 

In omnibus quidem, raaxime injure aequitas spectanda 
est, roBopHTT, TlaBejiTi, L. 90. D. d. R. J. (50. 17.) DpoBO- 
;^HTCfl ptsKoe pasJiHqie nexjij aeqnum h licitum, — iniquum 
H illicitum. 

"») L. 8. C. d. jud. (3. 1 ) 



npaBa BHSHBaeTt rocno^eTBjr aequitas, a ne 
^CTaBHT'b Ha MicTO cnpaBejjiHBOCTH rpy^Hfi MaTe- 
piajiHaMt*, KaK^ jTBepatAaroT'B orpaHHqeHHHe tco- 
peTHKH Baamofi nenanTHqecKOft 3aH0cqHB0CTi»K). 
EcjiK pacKpHTie aequitas bi npaB* YjiLniaH'B ^^*) 
npH3HaeT'b RaE'B vera, non simulata, philosophia, 
TO MaccEi aaKOHOB'E nojHTnqecEaA dEOHOHm eeTi> 
e. npaKTEqecKaA (f^njioco^m npaBa, 
He noxoaaa Ha ^paaeojioriurt (|)MOCO(J)iH npaea. — 
Ha CEOJibEO nyTeM'B TOJiEOBaniH mokho AOcrarHyTb 
aHajioriH, cji'b;i;oBaTej[i>HO hoxho nafiTH Hopary j5,m 
ji.aHHaro EOHEpeiHaro cjij^m, Eor^a wbvb Aja laEoro 
cjiyqaH npflMO BupaxeHHaro 3aE0Ha, pHHCEie k>phcth 
coBepraeHHO npaBU, roBopa: haec aequitas sugge- 
rit, etsi jure deficiamur ^"*). — Aequitas 
ABJiJieTCJi: 

.2) npH joi^nifl^mecjuviTb CA'fe.iEax'b npoTHsynojioa^- 
HOCTBK) ' npamo BupaaeHHOfi cjiOBecHoS ^oi^wb: OHa 
ecTb id quod actum est, bt> upoTHBynoJioatHOCTb 
id quod dictum est; ona cjit^OBaTejibHO tok^cct- 
BGHHa bona fides. BoTt noqeiy YjibniaHt ro- 
BopHT-B: Bona fides, quae in contractibus exigitur, 
aequitatem summam desiderat Aequitas 
ecTb cjitfl,OBaTejibHO coodpaatenie HeBapaatenHofl h 
HOApasyMtBaeMoa bom EOHTpareHTOB'b h saBtni.aTejifl. 
S^tcb npeAHOJiaraeTca Toqnoe sHariie (})aRTHqecKHX'b 
OTHomeHiS h xh3hk, h TaEHM'b odpaaoM'b h ji^asi 



L. 1. § 1. D. d. just, et jure. (1. 1.) 
'^0') L. 2. § 5. D. (39. 3.) 

L. 81. pr. D. Deposit!. (16. 3.) 
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HaiiiCHeuid JopHAH^ecKHXi CA'bJiOKi noj[HTii<iecKaji 
aKOflOMifl flBMeTCA uoHO]i(HH]](efi fifiji aequitas. 

SnpoqeMi, coo6paam aequitas, cji^bAye^^'B pasjrif- 
qaTb T0<iKy3p'bHiH npaETHqecsaro DpHCTa, cb saROH oh'b 
AOJiflceHi npoBOABTB aequitas bi> npHHtfleHm, h Toqsy 
ap'bHifl 3aROHo;iaTeJibHyio. RaK'b CKopo noJEOSHTejB 
uoe npaao BOBce ycTpaHAex'b aequitas^ upaRTB^iecKifi 
HipiCT'B Toaee ee jifim^wb h AyvaTB o6% aequitas, 
KaKi» 6h hh BoacTaBajio npoTHBi» dioro ero qjBCTBO. 
TaR'B H pHHCRie lopHCTH TOJibKO B^ Epyry SaKOH- 
EUTb rpaHHi^i coo^paxajH nojioseHifl: Pacta sunt 
servanda h is natura debet, cujus fidem sequuti 
sumns. 

ICrOFAa HpaBCTBeHHufi dJieieHT'b 6oji'6e i 6oAie 
npoHHKaeTi npano h nojiyqaerb npeotfaaAaHie b'b 
npHMiHeHm npaea, lopBcnpyAeHi^ia nepecTaerb 6uTb 
miCTO MexaHH^ecKHM'b anaHieMi; oua exaHOBHTca 
HCKyCCTBOMl, KOTopoe laKT* iipcKpaCHO n laK-b 
MtTKO o6o3HaqeHO iDpncTOMi n^ejibSOMi: ars aequi 
et boni *«^). 



L. 1. pr. D. d. just, et jure. (1. 1.) 



nPHJIOffiBHIB. 



J^AHKBAPT'L. 3tK>AS* 



10 



1 



JorflqecKM h MaTeMaTHqecKaH CTopoHa rpancAancKaro 
npaea. 

MOSHO B03B0AHTB R% (})£J[0C0({)6RHM'b Em^JLmi> 

lopHAff^ecEk HopMu, T. e. HSCJi'bAOBaTb nx'b npHH- 

UHUEI. Ho MOXHO B03B0AHTb KT> (J)HJIOCO({)CRI[M'b Ha^a- 

jimb E K)pHcnpy;i;eHi](iK), t. e. pa6oT£i lopHAnqecaaro 
pa3yMa, njiH H3CJi'bA0BaTi>, noqemy lopHCxn, bz&buik 
MaTepiajiOM'L a^a CBoefi mhcjih lopffA^qecKij! HopMH, 
CAtJajiH TO H Apyroe, c^tjiajiH xaKi hjih HHa^ie. IIoc- 
JitAfiifi BHAT* lopHAH^iecKOfi (J)HJioco(|)m ecTt EBqio 
BHOe, KaKi pasMCHenie lopHAHqecKOfi A*«TeJibHOCTH 
mi, Haqajit ncnxoiorin, t. e. mT> npnpoAH qe- 
jioBtqecBaro pasyiia. Ecjih A^'HHafl HayRa paspaCo- 
THBaoTca ix4jiHa CToatTia, to cjiAyeTi) npcAnojio- 
3KHTB, qTO Ha 8T0fi o(JjiacTfl pasysiTb qeJiOBiqecEifi 

HCQpO($OBaJI'E BCi CBOH CUU, H npHMiHHJE'B HX^ RX 

Atjiy Ha CTOJiBRO, CROJiBRO AOflycRaeTB CBoficTBO ca- 
Maro npeXMOTa. TaROi nayROfl moxho BOcnoju»30Ba7bCH 

AM TOrO, qTO^H paCHOSHaTB OTA'i^JIBHHfl CHJIU pa- 
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syia, T. e. vrote tAtiaib ncnoiornecuj ascit- 
AOBami. Hao6oporb, shu naxoiorii), aouo iscil- 
AOBATb, 4T0 Boodn^e pasyn lozm c^itian n 
jiaHHoS Hayrt, m CAtian u u caaon 
Ecjs cb Tasoft utiMo o6paTHTbGa npiciipfAefluiK, 
TO ppeAi HaiH caso co6oi aBJUuma oqeprame aroi 
Hayni, epa3y biaho, Kairb xueao pua ona bi 
CBOHxi HSHCKamjixi, H mro en^e ei pcraem cxfc- 
jLm. Ob aroi aljibi) a oraecca Kb otfjiacTH rpaz- 
AaHccaro npasa, a oeasaaocb, qro xora apaao ciib- 
Ajerb H3yqaTb, ho ^to DpacnpyAOHiqa loxerb 6HTb 
nocTpoeaa apriori A namerb nojiesHSorb otfaapoAOBaTb 
8T0 BscjiibAOBaHie a npuoanrb ero sa^* Tan 
aasi OHO eya^ecTBeHHO AonojtHaerb dWAi o npHH- 
KHnaxi rpaxAaHCKaro npaaa a cjiyurb OT^erjur- 
BHVb pasBBTien laTeiaTi^ecEoi h JiomecKOi cto- 
poHH rpazAftBCsaro npaaa, ynouHynix'b npeaue 
noioxoAOMi. 



BaaBHiH laiepiajiovb CBoefi mtm npHAH- 
^ecKia HopMEi, ^ejoBtqecRii pasyii HeotfxoAHMO 
orpaHH^HBaerb cbod A'^TejibHOCTb TpoaKHHi HSOL'b- 
AOBaHieHi: HsU'bAOBaHiex'b: 

1. ToaeAecTBa (paaiHqia, cxoACTBa). 

2. cji'bjCTBia (no ascioHi npoTHBoptqia). 

3. UpHqHHHOCTH. 

FacHopaaiaacb axHM'b/ MaxepiajiOM'b, pasyii loxex'b 

TOJIBBO: 

ad 1: cpaBHHBaTb, 
ad 2: 3aKj[S)qaTb, 

ad 3: pacapHBaTb npHqaau HA'i^SeTBia. 



%o($H He sanyTETbCA bi 9toS pa(k)T'b, paayM'b 
nojiBdyeTCfl cboehT) ca^cTBeHHtiMi) BcnoHoraTejikHuvi> 
epeACTBOHi. Hmohho, ^ozevlbba HeoTpaaiHyK) noTpeti 

HOCTB O^EHMaTb SapaSl MUCJEBK) MHOXeCTBO pa3JIH^- 

nuTb npe^MeTOBi, paayMi, TaKi CKa3aTb, CTpoHTt 

Opy^ifl, ROTOpEI£ HaSUBaDTCfl „ aOHflTiflMH , H J[fiS[ 

yjiepsaHiH bi» nm&na own o6o3Ha?aK)TCfl oco^hmk 

TepHHHaMH. TaEHX'b otfpaSOM'B OH'b ffiXOffLn \0 

lopHAH^ecEHxi noHflTiS h lopnAH^eeROfi TepMH- 
HOJioriH. Bcb Tauifl noHATk cyTB oTBJieqeHifl hsi 
KOHRpeTfluxi npe^CTaBJieHiS. GioAa npHBaA.ieacai'b 
noHBTia: npaBa, (bosmoshoctb A'^ScTBOBaTb), lopv- 
AHqecBaro betb, soHTpasn b t. a. Tasia noBBTia 
paayMt omtb Moiserb bsbtb MaTepiaJOM'B ajib yiio- 
MBHyTaro Bume TpoBRaro Hacji'bAOBaHia. PasyM'L 
iracji'biyeT'b: 

1. TosA^CTBO, pasjiB^ie, cxoactbo noHBTift. 

2. GjiiACTBia noHBTitt no aRciOHft npoTHBopt^ia, 
T. e. nocpeACTBOM'b asajuiTHqecRaro yM03aRjiK)qeHia 
paayHi pasjiaraerb A^BBoe noHBTie aa ero cociaBBHa 
qacTH,, 

3. IIpHqHBBOCTb T. 6. pasyMt H3CJitAyeTi» cyntecT- 
BeHBUB ycjroBifl, npH EOTopuxi boshoxbo noHBTie 
(Banp. BoaBHRHOBenie coOcTBeHBOCTH), bosmosho ero 
BcqesBOBeflie (rH6ejib)H6ro A'bicTBHTeJLbH0CTb(3aii^HTa). 

%o6h aapasi o($BBTb mugjiobbo MfloxecTBO lopif- 
AHqecBix'b noHBTift, sanp. noHBTia AoroBopa a 3a- 
Binj^aHia, pasym cocTaBjiBeTi Bucmia noHBTUi, 
aanp. noBBTie lopBAaqecRaro asTa (Rechtsgeschaft), 

ROTOpHB OUBTb BBJIfllDTCB TOJIbRO OTBJieqeHiHMB HSl 

soHRpeTHfiix'B npeACTdBJieBif . 
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Taunrb o6pa3on vb ^vsassmi TpoHsoi fibnBSb- 
HOCTH pasyvB wvbeTb ^iuio ejol I) npiuo cbDpH- 

AHqeCKHMH HOpMaMH MH 2) CI DpiumecKHiK 
HOHflTiflHH. 

Orb npBpoAH qejOB'bsi HiterB cuoHHOCTb nps- 
BOAHTb B'b nopflAOKi npeACTaBJunDQi^Cfl noApo(i- 
HOCTH, T. e. rpynnpoBaTb to, qro loxerb 6uTb 
rpyniuipoBaHO. JijajAe, qeJiOBtRi mteri csjioh- 
HoeTb HS'b MaecH OTA'bJbHHX'b naTepiajOBi bubo- 
AHTb SA&Hie, HJiH, KSkKb BupaxanTGHy o6pan^aTbGfl 
apxHTeKTOHHqecKH HaTepiajOMi. nopAAORi h 
CHCTeHa aTO coBetei He oaho h Toze. To, ^T0 
upHBeAeHO Bi nopfiAOKi, He ecTb en^e CHCTOia, h cb 
Apyrot cTopoHH CHCieHa Hozerb 6uTh o^eHb ((eano- 
pHj^oqnoH, ecJH mTb HCRaTb B'b nei rpynnHpoBKH 
HaTepiajia no cxoiCTBy h pa3j[Hqiio. Ecjh Macca ma- 
TepiajOBi npHBeAena B'b nopHAOR'b h 3aT'bM'b buct- 
poena cHcreMa, ontjibHHfl qacTH Moryra cymecTBeHHO 
mwbnuTh CBoe HOJioiseHie. lOpHAH^ecicifl noH^Tix, uo 
camofi npHpoA* cBoeS, Moryr'b to jbKO 6HTb npHBefl;eHH 
B'b nopHAOK'b; HanpoTHp'b OTHOCHTejibHO ropHAWiec- 

KHX'b HOpM'b BOSHOXeHT) He TOJIbEO HOp^AOR'b, HO H 

CHCTeMa. 

PytipHRH PH HOpflAKa Ha3UBaK)T0H cxeHoft. Ta- 
RHHl odpai^OM'b OTHOCHTeJbHO lOpHAHqeCRHX'b HOpil 

BOdMOXHa cxeHa h CHCTeia. GHCTOHa OTjiHMaeTCH 
(yn> cxeMH Tiui, qTO OHa cocTaBMeT-b e^HHcTBO, bi 
ROTopoMi oftHa qacTb CBaaana cb Apyrofi, — ona ot- 

JIHUaeTC^ TaRSe CBOHH'b nOCTOflHCTBQlfb. CxeMH MO- 

ryrb 6HTb pasjinqnu* ho CHCTeMa MOseTi> 5uTb 
TOJbRO OAHa. 

cxemy K)pHAHqecRHX^ HOpM'b Moaerb BofiTk 
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BecBHa HeHHoro cauHxi odmirpHHX'B no coAepsaHiia 
pydpHK'B. TaByio exeiiy piMJiAHe na^epTEJiE b% no- 
' joseHiH: omne jus pertinet vel ad persona s, yel 
ad res, vel ad actiones. CHCTeMH »e lapnAnec- 
Knxi Hopi'b y PHUflH'b wbvb; wb npeA^axi CBoeft 
Q6iBfii CX6HH OHH cxeHaTHSHpyfOTi DpHAH^ecKifl no- 
HATifl tf B0CB6HH0, sHaHHT'B, exeHaTHSirpyDTb H lopn- 

AHqecm HOpMH. y HOBHXl KpHCTOB'b T0S6 eCTb 
TOJIBKO CXeMU, H HHRHBOft e06TeMH. 

Tan's Kas'b nopjiAORi), BaKi h cHCTeMaTjBsaii^ifl, 
jiesHT'B B^ qejiOB'b^ecRoft npEpd^A, cjitAOBaxejiBHO 
ecTb cj^ACTBie eciecTBeHHot ckjiohhocth, to cjit- 
jOBaTejibHO H TO H Apyroe HMteTi cbok) BHro^y, 
VL no 9To9 npnqHH'b loaceT'B eoBepmaTLCfl n.'bjiecx)- 
o6pa3tfo, T. e. MOseTi 6i)1ti> A'l^.^oirb paayHa. Gxeiva 
n CHCTeHa noMoraioT'B naMHTn; no cncTBMa ne TaK'b 
o6peMenHT6JibHa nauflTn, EaK's cxeiia; ona a^ot'l 
BOSHoasnoeTb pasBSBaTb joi^nji^mema HopMH, loiAa 
BaKi) npn cxemt nxi) npHmjiocb 6u 3ayqHBaTb. 

IIOCTpoSiEa CHCTeMH 031) lOpHAH^eCBHX'b HOpM'b 

BOSHOxna TOJibKO B'b T0H7> cjiy^at, ecjH mtTh bt> 
BBAy efl n^Jih. Gnen;iajibnufl n^jiE noA^nnAioTCfl 
6ojiie BucmnMi (t. e. 0oj['fce odm.HM'b) icbMiicb n 
naBoneu;!) coeAnnnioTCfl Bci^ B'b camofi BHcmefi (t. e. 
caMofi o6n^efi) Js^bAn ^o^m^ecTBenHaro 6jara^. Fhm- « 
csie lopncTU ne AonycKaJiH nnBaRoro HscjiiAOBani^ 
OTBOCHTejLbno ratio DpHAnqecRHxi nopifb, e^Hxan 
neB03M0SHH»i ptoenie Taxoft saAa^n, h nonxTBO 
nocjL'b dToro, ^to ohh ne mofjih cosAaxb cncTeMH 
rpasAancRaro npana. TaROHy xe BSrjiflAy cjOL'feAyiOT'b 
H noBHe lapncTu/ ApyroM'b wbtrb mh noRasajiH, 
^TO B'b nacTOfln^ee speifl BOdMosnfii isejiiAOBania 
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OTHOcneiBHO rationes. Ho mi6rh ne BracTbSbsa- 
6jLjVfiBkj HyxHO o^enb ocroposHo npranaTbea sa 
noxp^Hyn pa(k)Tf , ciifjsL rowj npaBuy, noropoe 

BaKOffB BHCTaBffJTb AJEfl HSCjAKOBaHlt Bli (KdaCTH 

4iii3Hu: nocTeneBHO on <$jiHxaBfliaro ratio vjmmo 
BoexoAHTB vb (Sojiie BncmeMf , a ho nepecRaBHBaTk 
cpasy Kb BHemeft v^kiM fjaamt Hopm, h noroM'b 
yjce H3i STOft qtjnr BUBOAiTb ((ojrike ^^e^iaIbI[Il[a 
ratioues. PascMOTpim xe Toqnte, ^T0 losen 
jiaTb paayvb n lopHAnecKHU Hopian h lopHxii- 
qecfimn noHATunur. 



riABA 1. 

WpHAB^fCKiJI lOpHU. 

1. KaBI nPEAMETl GPlBflSHIfl CB I^fiJIbK) PIG- 
BPUTB TOXAEGTBO, GXOAOTBO HJIH PA3JIHqiS. 

Ty!rbB03H0ZHHatAfx>na6 pasBootfpasHHe npieBU. 
§1. 

H)pHAH^66Bifl HOpiH CpaBflHBaDTCiT Ch XpyrHMH 

BopMaMH. Bthhi nyreiTb OTEpHBaerca noB^Tie 
iDpHXBMecBOt flopMEi. OBBcaflio aToro noBflTifl 
HasEiBaeTCfl onpeA^ieflieH'b. HopiH, cocTaBia- 
lonpfl BporBBycojoxBOCTB flopMaiTB npaBa, moxbo 
o(So3flaqBTi> Q6mfnn BupaxeBieHi ecTecTBOBAHXi 
saKOflOBi. 9th sasoHEi BHpaxanrb npHByxx^Hie, 
BOTopoiy qejioBiKi noxuflOHi HOnOCpOAGTBeBBO, Bl 
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npoTHBynoiosHOCTb TOiy npimysAeHiio, Roropoe hc- 
xoAHTi 831 <iej[OB'bqecsHX'B yeraHOBiemfi. IIpnHyAH- 

TUhSLBJi BJiaCTL eCTeCTB6HH£IX'b SafiOHOBl OTqaCTH 
JieSHT'b BHt qeJIOBtsa (saKOHEI <))H3RKH \ 9TqaCTH 

m vb nexi caMOM'B, T.e. b'b oco6eHH09 opraHHsaiiin ero 
AymesHofi »H3hh. h o($HapysKBaeTC2 604*66 hjih mwbQ 
mjibuum HHCTKHSTaHir, ROiopne CBH3aHH oahhi cb 
ApyrHM^, HO 6opK)Tca h nowpaHBaioT'b Apyri Apyra, 
H TOJiKaiarB qejiOBtna ri OHpeA^JieHHOMy js.'kicTBW 

EM 663AMCTBiH), CHOTpfl nO TOMy RaRl) HexoAib 

npHHHMaeTi hxi 6opb6a mmxj co(5oh). PeryjiaTop'B 

BTHXl HHCTHHRTOBX (ROTOpUO, HO BSROHy, MOryTl 

6hti> onpeAtjeHH ROJiHqecTBeflHO, yMt, — B'ssTofi 
A^flTejiBHOCTH OH'b Ha3UBaeTCfl pa3yM0M'b(i Fa3yM'b, 
onpeA'bJiflfl nocji'bA^^TBia AB-HHaro j^Mcmm, aoxoaht'l 

AO npaBHJI'b^ KOTOpHflHa3£IBaH)TCfl3aR0HaMHM0paJ[H^) 

BT) TOMt cjyqat, ecjH ohh npeAnircHBaiOT'B, qTo6u 
qejOBto nocTOflHHO cjiyinajica rOjiocaryMaraocTH h 
cnpaBeAJHBocTj!. 

H)pEAE[^6CRiH HOpMH CpaBHHBaiOTCfl MOSAy CO 6 OH). 

9thmi> nyTeHii OTRpuBaioTCfl oocTaBHUA qaciE Aanaoft 
lopHARqecRoi HopMH. HaieHHO, cpaBHHBaa Mesy C060& 

H)pHAHqeCRLfl HOpMH, CTaHOBHTCfl OqOBH JHWB, qTO 



^) OrHOCHTeJiBHO OTxiJibHaro ^tioBtsa bosmosho DpHHy3iCAC« 
Hie, BHxoAflmec hsi* oco6eHHo9 opraHHsaiuH <o6iuecTBa>, h ko- 
Toparo H36i^saTs HeBoaHOSEiio. BaEOHu, aeAyniie kt* xaEOHy 
npHfiyacAeniH) ooBepmeHHo aHajorH^Hii ci> saKOHaMu <t)U3HKH. 

BjiiUKaMniee pacKpaxie npoTHBynojiosHOCTH MexAy npH- 
poAOK) If iipabOMi CM. BO n iipH6aBj[efliH. 
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B:b HHXi n onpextJieHHHm 4^KTon coexHueTM 
onpeA^JieHHoe nocTanoBJieHie, ^to cjibAomTeibHO, 
Eaawui DpHAnecRafl Hopia eoeromrb En abjx^ 
^wtet — <i>aRTira6eRaro npexnojiozeHUt i o&bSMmM 
BOJDi rocyAapcraa, hjih Kopoqe: Factum h Jus 
Tasafl onepaii[iH, noepeAcmn KoropoB paeBp£iBM>TCfl 
^acTH npEAH^ecRot Hopiu, HasHBaercfl aHajHSon 
efl noHATifi. JI|ajn»HMmee cpaBHenie: 

1) pa3H00(Spa3HHX'B 4)^KTHqecKHXi npe^no- 
jiozeHifi, jexai^Hxi bi ocHOBamH lapHAH^ecRifX'b 
HopMi, noKa3HBaerB, ^to dm npeAnoJOxeHia cocToarb 
HM BSi qe.iOB'bqecKHXi a^SctbIS, h.ih I!3'& apj- 
rnxi (j)aKTOBi. TaEk AMcTBia, KoropHMH CBa- 
3aHu lopnAH^ecKia nocJi'bACTBia, Ha3UBaH)Tca lopHAH- 
^eCKHMH. 3aT'6i['B OTKpHBaeTca, ^to sth jijbicTmsL 
6HBaioTi HJIH OAHOCTopoHHHMH, Hanp. opeACMepT- 
nwL pacnopasema, hjib ABycTopoHHia. Jl^ajite, 
MHoria i!3i» ABycTopOHHHXi fl^bicTBii Ewbmrh npaMoS 
nfbJLhjo noBecTH m onpeAtJieHHOMy lopHAHiiecKOMy 
nocji'bACTBiK). Ohh HasfiBaioTca lopHAHqecEHHH 
CA'b^RaiH. Maoria H3'b lopHAK^ecRHX'b KbicuBii 
onaTk OTJiHqaioTca rbwb^ qxo mjuLmmn B^ ce6'k 
coriiaeHyK) Bom h corjiacHoe HsiaBJieHie bojh mho- 
mi Mni>. TaRia CAiJRH cyib AoroBOpH. Ta- 
RHH'L otfpasoM'B B03HHRaeT'b paAi lOpHABqeCRHXl 
noaaTift h hxi RjiaccH(})HRaii;ia, a nwbcui TtMi 
B o63op'& Bcix'B (])aRTBqecRHX'B npeAnoJEoascHifi, bxo- 

AHU^HXT) BI COCTaB'L DpBAH^eCRBX'b HOpMl 



*) KHpyjib(J)T>, Theorie des gem. Civilrechts, Bd. 1. Cip. 28. 
*) nyxTa Pand. §. 49. 54. 
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2) GpaBHeaie pa3H00($pa3aHX'b lopHAH^eeRHX'B onpe- 
A^jienifi, BHpasaionitHxcfl vb lopHAnecKHX'B HopMax'B, 
nosasHBaeT'B, ^to Bcer^a 3TH HopKu ycTaHOBJiflH)!^ 
npHHysAGHie. rapaHTHpOBaHHa^ rocyAapcTBOM'b bo3- 

HOSHOCTK npHHy^HTb^ SaXA^PO Kl> A^fiCTBiK) HJin 

desA^ficTBiK) Bi> AaHHOH'B cjiy^a'b nasuBaeTCH npa- 
BOMi EJ!H npeAOCTaBJ[eHieHi» (Befugnisz), a cb 
dTHMi) CBflsaHO H cooTB^TCTByioii^ee noHflxie o6A3aH- 

HOCTH. 

§ 3. 

* GpaBHHBaiOTCfl MesAy co6oS lopHAHuecRiH HopMU 
pasjiHqHHX'b napoAOBi. drnwh nyTeMi OTKpH- 
^aeTCfl pa3j[H4ie h cxoactbo npaBa aTHX'B HapoAOB'b. 
Tanafl onepamfl, KOTopyio HaanBaDT'b cpaBHHTejbHoS 
i iopHcnpyAeHii:iei, npHBOAHTb e'b y^'bacAeniio, ^to bo 
HHornx'B lopw^ecKHX'B Hopiaxi c% oahhm'b n T'bM'B 
«e (t)aRTHqecKHM'B npeAnojoseflieH'B CBH^mmuK paa- 
jiK^ufl onpeAtJieflifl, n dTHWb m nyiei'B nosHaem 
TO, 9T0 cocTaBJiaeT'B OTjiOTHTejbHHft xapaKTept npasa 
AaHHaro Hapo^a. Jl^peBHie pHMckle lopHCTii dTEWb 
nyTeit otkpmh CBoe Jus proprium Romanorum, 

H C006pa3H0 Cb dTHM'b BCK) MaCCy CB0HXT> lOpBA^- 

qecKHXi HopM-b pa3AtjiHjiH Ha jus civile h jus 
gentium 

§ 4. 

GpaBHBBaioTGJ! lopflAiiqecKifl HopMH OAHoro h Toro 
se Hapo^a, h npsToirb: 

1) lOpHAOTecKia nopMH jMcTByiomaro npasa. 



^) CpaBH. MOH 3TH)jiu: National Ekonomie uud Jurispi udenz, 
I. CTp. 6. . 
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o^wro M Toio xe rocjx^pcTBa a oj^nn m Ttm-b 
xe 4^aBmeccm npeADOiosenen cBfSHBaDTCJi 
paainHHi nomHoueEu upana. 

a) B'h ffhEOTopHxi reorpa^i^u OTAtaeiisax'b 
ospyn^xi TOcy^vtpcTBa. OeotfeHHOcnmro po^a 0603- 
lauDTCi o6]qin neHen: ^napmyupHoenpaBO*, 
Bi npomynoiazHOCTB otfn^eMy npaBy. 

b) OTHOCHTeiBHO HtKOTopHxi KjaccoBi jiimiijn 
Bentel. 9th 0€o6eHHocTH o6o3Ba^aK>ra[ BopazemevB: 
Jus singolare an priYilegia, pasjwiaa aarfcn: 
privileg. persooale a reale IIpoTHBynoiozHOCTB 
(otfn^ee npaaajio) HasHBaercfl jos commane. 

c) OsasHBaem, mo mom DpaAi^ecida nopm 
npa Beewb pa3HOo6pa3ia axi ^anviecuxi npex- 
nojoxemt, ace Taaa aators HtaoTopue otfn^ie ^as- 
Tiqecide loaenTH, zslki caoe npeADOjioseHie. Eor^a 

fopHAHqecKLi HopaH (yxyn npaseAeHii vb nopaAOai 
Cpo6pa3HO n araaa npeAnozeaiiiiay to noiyqarcfl 
exeia. Eaai aaatqeao yae BHme, paicide npacTH 
nocrpoaxa Tasyi) cxeay; ho Hoane DpacTii 6pocHjiH 
9Ty TB,Kb HasHBaeayi) cacTeny HHCTHryiiiS \ Kaa^ 
eoBepmeHHO (i63H0Jie3Hyi). 

2) GpaBHHBanrca HopHH coBpeaennaro AMciay- 
K)n^aro npaaa c/b aopHaaa apeneH'b npomeA- 
maxi. dtvn nyTeai OTspHaaeTca, aasi aepao- 
HaqaibHO ci onpeA^eHHHKb 4^aKToai Cujlo cbh- 
3aH0 OiipeA^jieHHoe jus, a aaai hotohi nocTenoHHO 
HSHtaajiocb uocTaHOBjeaie npaBa, hjih xe nonojiHa- 



«) Gai. I. §. 8. 



jioeb H mwkEMWih ())aBTHqecRoe npoAnojioseHie, a 
oupeAtieme npasa ocTaBajiocB Tose canoe.- ThKVWb 
otfpasoM'B nojiyqaeTCj! HCTopia AaHHoS lopiiAH^ecfiofi 
Hopiu H npaea Bootfrn^e. 9toti> bha'b HCTopin npasa 

MOJKHO Ha3BaTb BH'bmEefi HJIH HexaHH^ecKOfi, 
UOTOHy qTO S^tCb OTAi^BHUA HSMlHenifl He GBA3H- 

BaK)TCH MexAy co6oft KaKB ji/kic^nin ou^eji^bjLenEhai> 
npH^HHi, OTA'bJiBHHe HoneHTH pa^BHTifl He coeAHHfl- 
DTCJi xezAy cotiofi no saRony npHqHHHOCTfl. TaBaa 
HCTopia He mien HEKasoro SHaqeHia, ona 3a6aB- 

JUieTl TOJIBfiO neAaHTOB'b, Jifi, aHTHBBapHHXI* Kpuci. 

Snaqeme, t. e. nojiBsy, HMftei'B tojibko la HCTopifl 
npana, KOTopaa coBpeHeHHoe npaBO otfiHCHHex^ 
npaBOMi npomeAinaro speMeEH no saEony npnqHH- 

HOCTH 

§ 5. 

A^GTpaSTHHfi 4)SIBT'B, COCTaB JElOn^ift ())aE- 

TnqecBoe npeAnojEOsenie Aa^HHoS lopniiEqecRofi 

HOpHU, CpaBHEBaeTCfl CB ())aRTOH'B, npeACTaBMH)- 

n^EMCE in concrete, qTo6u ysnaxB, bo3Hosho ah 

npEMibseEie BSATOS H)pHAHqeCR0fi HOpMH RI> dTOMy 
ROEEpeTEOHy 4>^KTy. ECJIE H31 CpaBHOEiE ORaxeTCE 



TaK^ Ha3£iBaeMa» HCTopHHecRafl msoja na anaeT'B Eairb 
H XBacTaxE^Cfl TtMi, HTO ^0 TomHOTu pa3pa6oTiiHaj[a dry 
EexaHHHecKyiD HcropiK) npaea. drnirb ona oicasiiBaeT'BCTpain- 
Hoe AdBJieBie Ha Ayxosfloe pasfiHiie BarnHxi mojioauxii K)pHo- 
TOBi, H npHBya^aeii hxi* Be TOJibKO TpaiHTb cbob jyvmee 
BpeMfl Ha nycT^H, ho A'i^aerB hxi Hecnoco6HHMH otuo- 

CHTbCfl C% CB'kEHM'B H SCHBHM'b nOHHMaHie^l> K'B COBpCMeQ- 

HUMi> OTBOiueHiaMi, saHHHaA BeyroMOFHO yMi MOiOAesHco- 
sepAaHieMi Toro, hto 6ujo sa uapa ropoxa. 
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no.iHoe corjiaeie, to TaBaui onepaipii HasimeTCJi ^noA- 
hexemewb^. KoHsperHHt eMJ^9A noABOXHTCfl noA^ 
cooTBiTeTBynnqfi) nopiy npana. Eeu ze BitcTO 

TOXAeCTBE 0KaX6TCfl TOJLKO CXOftCTBO, BCO TBSX^ 

KBKi noKasen Hixe (§ 13), DpHxnecKaa Hopna 
Moxerb Hain npmrbHeHie. Tasoe npnrbHeHie Ha- 
3HBaeTca aHajiorHqecRHxi, bi npoTHByDOJtoxHOCTb 
HenoepeACTBeHHOMy. IIoABeAeHiey tfyAen u oho 
HenocpeACTBeHHOo hjh nyrevB anajioriM, eeTB yxe 
A'bJio npaKTHKa. JIfiAO ze TeoperHsa pacnojozHTB, 
npeACTaBHTb h ysaaaTS HCTopnecsiS xoa'b npaBa.' 

11. lOPHAH^ECRIfl HOPIK KAKl HPEAHET'L 
IM03AKJ[K)qEHIfl. 

§ 6. 

Tldj> lopHAHqecRHX'b HopH'b ioxho A'biiaTB b h b o a 
T. e. A&HHyK) lopEAHqecKyH) HopHy hosho pasjiosHTB 
Ha OTA'bJiBHHa, 3aKj[H)qai)nikcA bi hbS HopMBi. ^Todi^ 
yanaTb, jifkidTBwrejihEO jol K)pHAHqecEafl nopHa go- 
Aepxim wb cetf'b HicKOJibfio Hopn, qacTO nysHH 
oco6HJi CB'bA^Hm, nanp. oiqeTiEBHa aKOHOMHqecKui 

OOHflTm. %06£I H3'B HiKOTOpUXl lOpHAHqeCKIfX'b 
HOpi'L CAi^JiaTb BEIBOAU, HySHO 3HaTB^ qTO HaeM'B 

ecTB EynM, qio societasproductiva 3asj[ioqaeT'B b-l 
Cje&b o6utR'b ii;iHHOCTefi \ TaEHX'b bhboaobi ho 
AOJUKHO cMtmHBaTB c'h yHOdaRJioqeHkiH exratione 
le^is. IlyTeH'b BUBOAa He o($pa3yH)TGfl hobhh lopi- 
AuqecEifl HOpsiu, ho toileo mfi^^jumns. t!% saEia 



BHnycKi II. CTp. 42. 
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yxe ecTb. Hao6opoTi, paAt ropHAHqecKux'b HopMi 
MOSHO ceecTH K% ojifloi o6ii^eft HopMi, OTHoeHTeimo 
KOTopoft owb He tfojiie, KaK'B jiorHqecRifi bhboa'b. Haiip. 

TiUkJLUi pfl^l.^ lapHJlHmRHX'b HOpMl HOSBT'b CqSTRTLCfl HH 
doJCbe, RaRl OAHHMI TOJISKO BUBOAOH'bHa'B 06ll^6fi HOpMH: 

^HiTKTO fle jiflAXQWb BOSBpaiiiaTb 6oj[bine, mbwh croilro 
nojijqoi/ H sToro Toxe raoPAa Hy«HH oco(5Ha 
cB'bA'bHifl, Hanp. 3HaTB, qxo Bcb MiHOBue AoroBopH 
fiM'bfOT'B Ti^jihro BsaEMHoe npeAOCTaBJieHie ii;i^HHOCTett 
TaKia o(5in;iH HopMti *^), irat BOTopax'b cb Jiornqec- 
EOit Heo^xoAraocTbK) BEiTesaioT'b Apyria nopMU, hosho 
HaBBaTb jiorHqecKHMn iipHHn;tfnaMff "b'l OTJiaqie oti' 
npHHn;HU0B'B ' Bfloro po^a. 

III. lOPEAHqBCKia HOPMH KAKl ^AKTl 
3AK0flA nPHqHHflOCTB. 

. § 7- 

Ha H)pHABqecsyH) HopHy hosho chotp^tb BaR^B 
Ha A'^BcTBie A^HOfi npHqnHH. IIpHqHHH axn 6h- 
saioT'B ABoaRaro poAa. Owb MoryrB' saRjiaqaTBca 

1) BT) Hanop4 4^aRTHqecRHX'B OTHomeHift. 
TaE'B, RorAa o({ni,ecTBO nepexoAHT'B h^i cocToania 
dROHOMnqecROft n30JiHpoBaHHOCTH R'B coGTOHHiK) pa3- 
AtJenia TpyAa MHoatecTBO lopHAHqecRHX'B HopM'B CTa- 

HOBHTCa He0Tpa3HM0fi Heo6xOABHOCTBI0. 

2) Bi s;bo6oahom'b ptmeHin 3aR0H0AaTejia. 
BoTTi noqeMy OTHOCHTejBHO saRona npnqHHHOCTH 

BunycKT, m. Cip. 42. 43. BMnycKi IV. Cip. 28 cjrfei;. 
Cm. fliiace § 12. 
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GJLtAfeT'B pmH^aTB npH^IHH H KOTHBU lOfUffi- 
Atl^eCKHX'b HOpH'B. H TO H KPJTOQ pHMCSie H)pHCTU 

o(>o3aaqaj[H BupaseHieMi): ratio legis. Bupasenie 
oqeHb y^auHO toii OTHomefliH, ^to yKaauBaen 
Ha npHcymyK) saROHy paayHHOCTB, t. e. na ero 
i('bjiecoo6pa3HOCTb h o($o3HaqaeTi^ saROH'b RaK'B 
npoAysT'b ocMucjieHHofi pimniiocTH. Ho Kor^a 
HysHO onpaBA^Tb npHAMecKyio Hopny efl Jiorn^ec- 
BHMi ocHOBaHieii (§ B.)? T. e. aEcioMoi upo- 
THBopiqifl,, pHHCKie lopHCTii ynoTpe6MH)T'L Apyroe 
BHpaseHie, oOukhobohho dUHTOT^ naturalis ejih na- 
turn liter. Naturalis ratio ") oanaqaeTi JiorHqecKoe 
oeHOBamedaKOHa. 06fl3aTejiBCTfiOB03BpaTHTBTO, qxono- 
jiyqeHO ^esB BCflsaro ocHOBanifl, ocHOBUBaoTCfl Ha qHCTO 
jiorHqecROMi) buboa^; bot'^ noqeiiy o Tasoxi jifim- 
HHKt lopHCTH FOBopflT^ naturaliter debet ^0. Ho 
He BcerAa lapnAHqecKafl Hopma (iuBaeT'B npoAyKTomi 
ocMHCJieHHofi pibmHMOCTH; qacTO ona B03HHjKaeT'B ns'k 
no6ysAeHift qncTO npaBCTBeuHaro qyBCTBa. Bb Ta- 
KHxi cjiyqaflXB mothbi HopMn pnxji^He BHpaxaH)T'b 
quia humanum est; quia bonae fidei 
conseiitiens est etc. CnpaniHBaeTCfl, saKi ot- 
KpHTB ratio legis, Kor^a nocji^AHee He BHpaseHO 
B% saEOHi. EaE'b pimnTB aroTB BOupocB mh no- 
sasajH Bmne ^^). * 

TaEHiTB odpasoM'B CBeAenie EaxAofi H)pHAHqecE0H 
HopHu EB efl ratio qacTO tfuBaeTB BecjbMa 3aTpyA- 



") Gai. n. § 79. 

") L. 5. pr. D. auct. toturis. (26. 8.) 
") L- 2. €, d. resc. vend. (4. 44.) 
**) Cm. BHiue cip. 5 cxhf,. . 
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BpeiieHfl movjswb H)pflGTaM'b p'bniETejibHO He a^be- 
jiocB 9T0 . yMtHBe. Ho Apyroft CTopoHH coBepmeflflo 
Be cnpaBewHBO B0o6me OTfuioHaTb ApyrHXi> ott> xaKoi 
pa6oTH no toh npHqHH4, hto 6yAT0 6u ^oti 
9Taro npaBO noTepaeTt BcaKyro ycToSuHBOCTb". Bpaji.'B 
m ^TO HH^yAb MoxeTt 6hti> HeycToflMHBte coBpe- 
MeHHaro rpa«AaHCBaro npaBa. Bi ' BTont jierKO 
y6tAHTBCfl, cTOHTi TOJTBKO BsriflHyTB fla KHHra, Hanp. 
Ha naHAeKTH ^anrepoBi, ctoht-b tojibro bchomhhtb, ^to 

yse MBHO ABHJiaCb naAO^HOCTb COCTaBJIATB leKCHKOHH 

cnopHHX'B BonpocoB'B, ^TO ptnienie cnopjjHX'b cjiy- 
^aeBi mio aaBHCHTt ot^ jinqflaro BKyca cyAbH. 
HanpoTHB'b HeycTofiiHBOCTb npaBa Moateit 6mh ycT- 
paHena TOJibKO lor^a, Eor^a mh cepb03H0 aafiMOMca 
pacKpHTieMx ratio, t. e. iifkM lopHAHqecKHxi) HopMi. 
Ho npHHHMaTbCH aa TaKoe Atjio He cjiiAyeTi ao 
Ttx'b nop'b, noKa He (JyAeTt m dToay npiofipiTeno 
HaAJieffian^aro yM'bHbJi; 6e3'b Hero patioTa, EaK'b h 

BCHKOe HiapjiaTaHCTBO, TOJIbKO yBeMHHTb 3;io. ToJbKO 

BrjiaAHBaacb bi nish lopHAH^ecKoft HopMH, h TOJibEO 
aTHM-b nyTeMi, mu nojiy^aeMi BOSMOKHOCTb pacEpHTb 
HCTHHHoe coAepxanie He hojiho BupaxeHHoS nopMH, 
HHaqe: TOJibEO aTHMi nyTem'b mh nojiyqaeMi* B03Moat- 
HocTb npHHHTbCH 3a To.iEOBUHie 3aE0Ha. Ratio lopn- 
* Aif^ecEOfi HopMH ptmaeT^b BonjTocb, yAa^no hjih ne- 
yAaqHO ona BHpaatena, cjiiAyeTT* m pacnpocTpanaTb 
HJIH orpaHHqHBaTb ea coAep^fianie, 0TEpHBaK)Hi;eecfl 
Hs-b cjiOBecHaro BHpaateHifl; nyatHO jh, Easi roBO- 
paT'b, TOJiEOsaTb HopMy, pacnpocTpaHHTejibHO hjih 
orpaHHqHTejibHO. HoKaTHO caMO co6o&, ito B^b t4x^ 
ayqaax'b, EorAa He CMOTpa Ha Bce H3CJitA0Baflie, 
Aahkbapti. 3ts)ah« 11 
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ratio ocTaoTCfl coiHHTejiBHHn, CTporo cjtAyeT'b 
AepxaibCfl cjiOBecHoi <t)opHu Bfipaseaui. 9to o6mee 
npaBHJio: b'b coMHirreJibHux'B cjiyqaflxi (t. e. otho* 
CHTeJD>HO ratio) cJi^AyeTi TOJiKOBaTb orpaHH^HTeiibHO. 
GoxepsaHieMi lopHAHqecKOi HopiH wb nnowh cjiy- 
Hfii CAifi^erb c^HTaTB tojibbo to, 4to MOJcerB 6uti» 
A0Ra3aH0 Ha ocHOBafliH cjoaeeHot ()K)pHii. Heqero 
H roBopHTB, %o uyieiTb pacapocTpaEHTejbHaro TOJ- 
KOBafliA He BOSHHKaer'b Hoeoi lopHAHqecRoS HopiH 

§ 8. 

EcjiH nyTeHi MexaHnqecKaro cpaBHeHifl coBpeHeH- 

HEIXI) iOpHAHqeCBHXl HOpH^ CT> HOpMaHH BpeMeH'B 

nponieAniHX'B, OKaxoTCfl, qro oaho h Toxe ^aKTH- 
qecKoe OTHomeHie bi> Teqenin BpeMenH noABepraiocb 
onpeA'bJieHiH) paajiHqHUX'b nopx'B, h.ih se cl HeH3- 

Hi^HHHM'B ^aETHqeCKHM'B npeAHOJIOSeHieM'b C^fl3U- 

BajHCB padJiHqHHfl flopiiii, B'L TaKOH'b cjiyqat moxho 
HBCJiiAOBaTb ocHOBanifl TasHX'L nocjrbAOBaTeJiLHHX'b 

HSMiHeHifi lOpHAHqeCKOfi HOpHH, Tan's qTO aTH HSH'b- 

Henia nojiyqaioTi) xapaKTep's ji^bicuBiH H3B4cTHHX'b 
w^miswb. dTvm nyTOHx pji^OHi Cb BHtmnefi hcto- 
piefi (§ 4.) BOSHHRaeT'b BHyTpenHHfl HCTopifl npaBa. 
Tasafl HCTopin, Kas'b ufi noyqHTejibHa h KaK'b hh 
BaxHa 6HJia 6u ona am lopncTOB'b HacToan^aro Bpe- 
MenH, ocTaeTca HepimeHHofi npo6jieMoft, ^apoMi ^to 
cyntecTByeTi raKOJia, Bejinqaromaa ce(5H ncTopHqecKOft. 
IIoHflTHo, qTO AM pimeniH 8toS npo6jieiiH, nysHa 
Ta m noAFOTOBKa, aaayK) wa npH^HajiH Heo6xoAHMoS 



PacnpocTpaHHTeibHoe TOJKOBaHie m^erb uiihK) roih 
KO BnoiHi pacKpiiiTb( ^To xoiin cKaaaTb saicoHOAaTeiB. 
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AM Toro, wro6u jutrb cboahtb bi ratio lopHAH- 
§ 9. 

Co CTOpOHH 3aK0Ha npHqHHHOCTH K)pflfi(H<ieCKi)I 

Hopiu Moryxi npe^^CTaBMTbCfl ne tojibko sasi 
A^AcTBifl oflpeA^jeHHHX'B npnqHH'B, ho h Basi 

npH^ffHU i33B'b€THHK'b A^SCTBiS. IIOfO^HO XOpOmeMJ 

VAE AypHOMy jiesapcTBy, Ra»Aafl nopua apoHHKaeT'b 
Bi) opraHHSM'B o6ii^ecTBa h BHSHBaeT'b 3a 60($ot 
xopomin mh AypHUfl nocitACTBia. H sth nocj^A- 

CTBifl TOSe MOryT'L 6£ITb paCKpUTU B npHTOH'S TtHl 

se caMusii nyTeM'b, saK'b h npKqHHu lopnAHqecKHX'b 
Hopx'b.ByAB 9T0 HOBoaHosHO, wb TaBOHi cjyqat ho 6HJ[a 
6a. B03Mosaa h BHyTpeHHa^ HCTopia apasa, oxapaa- 
TepH30BaHHafl 6jmxie bi § 8. Bi> caMOMi fibA^^ 
4To6u CBflsaTB MoxAy co6ofi Bcb nocjiiAOBaTejbHHa 
H3HiH6HiA A^HHaro saEOHa no sasofiy npnHQHOCTH, 
a ]ipjLmwh noKa3aTb Bci rb a^Kctbih Ha o6n](6CT- 
BeHHBifi opraHH3M'b, Easifl a^hhuS saaoHi oKasHBajii, 
npHHHHaa bi Teqenin BpemeHH pasjiH^HHa (j[)opMU[. 
9to noTOMy, qio KaKAoe HSMtneHie HMtio ittJibio — 
BOcnojHHTb HeAOCTaToqHOCTb fl^bicTBis. saaoHa bi 
npexHefl $opHi, hjih ycTpaHHTb 3to Al^ftcxBie, ecM 

OHO 6UJI0 AyPHO. TaEHM'b 06pa301['b, OTHOCHTOJIbHO 

AifiCTByniiiaro coBpeHeflHaro npasa, moxho aoSte ao 
spHTEKH npasa h ao bo3hojrhogth npeAJiaraTb pe- 

4)0pMJbI Wb SaEOHOAaTOdlbCTBi. 

§ 10. 

HenpepHBHoe cpaBHede h yHOdasj^qeHie, a> 

IltjlbK) OTKpHTb TOSAOCTBO, paSJHqie HJIH GXOACTBO 
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Homeflie npe^nHHOCTH, hjh se n rkwb, ^to^ei npe- 

BeCTH ULTh B'B nOpflAOKl HJH CHCTOHy, HaSH- 

Baem ihcjebio, a Koua Harepiajioi'b cjyzarb npn- 
AHqecm nopMH — lopHAH^ecRoS MucjibK) ^^). Ecjeh 
lopHAHMeeBafl mucjib Hitarb i^'bjiBio pimHTb lopHAH- 
qecfiifi Bonpoci, to HaaHBaeTca DpHAHqecsHii hsjio- 
zemeiTB (RaisonnemeDt), a ecjiH nocj'^AHee Hxterb 

Il'bjIBK) yd^AHTB KOrO HH^yA^ B'B npaBHJLHOCTH pt- 

meHifl DpHAH^ecKaro Bonpoca, — Ha3HBaeTca A^Ays- 
i^iefi HisH DpHAH^ecKOi A^AyKi^iet ^^). 9Ta ^e- 
AyKi^iji 6iABSjeTh TeopeTHqecsoi, KorAa xa-HHui 
Bonpoci TOJiBKO nocTaHOBJiHeTCA, H npasTHqec- 
Kofi, KorAa habt'b a^jlo o p'j^memH lopHAHqecKaro 
Bonpoca, npeACTaBMiomarocflA*ftcTBHTej![LHO in cun- 
creto. J[fiji^E,j(m cy^efi cyTb ocHOBanifl npHroBO- 
poBi, ]ifij(jKn}E aABOsaTOBi cocTasMiorb lopHAH^ec- 
Kk Q&bacEBEisi wb OTB'bTHEixi tfyMaiaxi TAsynprxcfl 

CTOpOHl. 

§ 11. 

Goqexanifl MHCjieft h yHOsaoioqeHii MoryTi bo3- 

HHBaTB TaKl 6l]ICTpO, ^TO MeJIOB'bfi'B H CaH'B MO- 
S6TI npOCJli^AHTb BCK) GBflBb HJblOJiefi,- H eMy HflOPAa 

KaxeTCA (Sy^TO xucjib hhcxoaht'b s'b seiy noB^ox- 

TaE'b Ha3HBaeMuff «s)pHAiiHecsii cM]iicii>> ecTb hhtto 
HHoe, KaKi cMacjEi Boodle; supoqeMi MHorie Aysfaiorb, ?to 
MejOB^E^, Eviha cMBicj-b BOo5ii](e, Moxex'B He HHd^ib dphah- 
^ecKaro CMucia. 

*0 EcTb' lopHj^HqecKiH hopmh (cpasH. HHxe § 17), koto- 
piw He AonycKai)Ti» ^e^yKaiH; oh* noanajOTca nenocpeA- 

CTBeHHO. 
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HOBeeiK) eBHme. Tade MOMeHiajiLHo B03HEKaK)]i],le 
pesyjiLTaTH hhcjee, Ha3KBaeMHe odnRHOBenHO „Haff- 
Tiex'B'', Ha3UBaK)T€ii Tsjifinm. Eani s BCflRifi pe- 

ByJIBTaTl MHCJir, oh* MOryTt (JhTB trCTHHHUMH H 
JtOXHHMH. MsCJI'b^I.OBaHie OTHOiJHTeJbHO HCTHHHOCTH 
HJIH JIOatHOCTM HA^H, COCTOHT^ Bl> TOMt, HTO paC- 

RpuBaeTCfl H o^HfTMaeTCA coBHaflieH'B xa cbasl yMo- 
3aKJ[ioqeHifi. pe3yj[LTaT0Mi& KOTopofi <$ujia ;i;aHHaH 
Hflea. Oco6eHHOCTb H;i,eft bi tomi, ^ito oh* bo3- 

HHKaiOT'b MHMOBOJIfcHO. JiflfiH C^tjI.OBaTeJIbHO eCTB 

KaKt past npoTHByno;i03KHOCTL xiMTb pesyjiBTaTaMi, 
ROTopue 6HBaH)T'B njiOAOM'B sapaH^e od^yHaHHaro 
H3CjiiA0BaHifl. TaRHM'B otfpaBOMi npH nofflomH 
ysi03aRJiK)qeHifi moscho AOXo;i,nTB 21,0 hctehh j^boarhm'b 
nyieMi: 

1) H3C-itAy« H flaxo^fl, MH 

2) cxBaTHBaa ii]ifiJ0 h Hscjit^ya hotom^ ea 

BtpflOCTb. 

nocjitAHeMt cjiyqat A*JiaeTca, BHa^iHT'b, ot- 
RpHTie. nocjit aioro acHO, ^to TaRoe jo^sfl^mec' 
Rifl mflfin, MTO TaRoe lopETAH^ecRoe OTRpKiie. .Mhcjib^ 
Hanp.. qTO npraatie puMCRaro npaBa bt* TepMaHiH 
6UJ0 Heo6xoAnxuM'B cjii^i.cTBieM'B BHe3aHHaro H3Mi- 
Henia ({)aRTnqecRHX'B oxHomeHifi TepMaHiH, 9Ta mucjib — 
lopHAHqecRafl ea^j!, h ecM 6jflfiTT> AORasana ea 

HGTHHHOCTB, OHa CTaHeTI> K) pHAH^eCREH'B OTRpH- 

lieM-B. 

§ 12. 

PflAX lOpHAHHeCRHX-B flOpMl MOffieTl y^OBJieTBO- 

paTB OAHofi H Tofi xe npaRTHqecRofl uoTpednocTH, 
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T. e. Ewbth OAHjr H Ty ze uto, nanp. coaMctbo- 
wrb vbHOBOiy o(k)poTy, speAHry. Otkpubbih Ta- 
Kyio o6fn^ i^jlb, mh nojiyqaeM'b nojioseme, BOTopoe 
HOSHO HasBaTb DpHAHqecKBHi npHHi^Hnon. H)pH- 

AH^eCBia HOpHU, CBfl3aHHHA XOXAy CO6OK) o6lip[OCTbI) 
IliUH, Ha3UBaK)TCa lOpHAHqeCKHKb HHCTHTyTOH'b. 

Bet OTAtJibHUfl npHAHqecm HopMu, OTHoeamiflCfl k'b 
HHCTHTyTy, BHBOAflTCfl H3'B OAHoro npHHUHHa no aK- 
cioMt npOTHBopiqia, t. e. owk flBJiaiOTca jornqec- 
EHHH BHBOAaMH HSi OAHOFO DpHHUHna TaKie 
npHHi](Hnu rpaxA^HCEaro npasa cyn hjih dKOHOMfl- 
qeeKaro hah aTHqecsaro CBOficTsa '^). Hnaqe: Bct 
DpHAHqecm HopMH nm^m'b u^bjihio yAOBjeTBopHTB 
HJiH Tpe<$OBaHiflM'b noj[HTHqecKofi dKOHOHin hjih 
- MopajiH. TpedoBanifl MopajiH cyib ryMMaHHOCTb h 
cnpaBeAJiHBOCTb. lOpHAHqecKie npHHi^HBH, dyAyqn 
npHHi^HnaHH HopajiH, ho MoryT'b duTb pasjioxenH 
Aajibme h Bcb HopMH, ocnoBaHHiiH na dTHX'b npHH- 
ii;Hnax'b, pacnpeAtoiOTCfl bi ^nyxi KJiaccaxi. Ha- 
npoTHB'b, lopHAHqecRifl HopHu, 3aEJiH)qaH)miA B'b Ge($'b 
dEOHOMHqecEifl nojiosReniH, MoryT'b 6mb pa^JiaraeHH, 

H HaofiopOTl, MoryT'b 6HTb CBOAHMH KT> fiOJite BHC- 
HTHMl npHHQHnaM'b. BtHMI WjTGWb HLMm HHCTH- 

TyTH coeAHHflioTca B'b 6ojvbe KpynnHe h TaK'b fifi.jite. 



CpaBH. Bume Btioatb Tjti jKaaaHi paA'b bophahhc- 

CKHXl HHCTHTyTOBl H' lOpHAHHeCKHXl HOpiTb, KOTOpWC CBS- 

saHu MexAy co6oio oCn^eH) iiijibK) u aMsvyrca BUBOjaMH ojir 
Horo npHHUHiia. 

**) 3A'k;b Hymno sairbTHTk, hto aKOHoMHHecEiS npHHunni 
ecTb He TO, HTo o6mee nojoaceuie, ki Koiopouy moxho 

CBeCTH pjiA'B K>pHABqeCKHXT> BOpMl^ PTKOBOjlflCB dKOflOMBHe- 
CKirVH CBixeHlflMH TI noUATiflMH. CpaBH. § 6. 
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§13. 

ECJIH HafiABH'b npHHUHn'B lOpnAHUeCKOS HOpMH, TO 

no aKcioM'b npoxHBOp'faqia mosho pasBHTB Apyritf 
HOpHU, n ofifl 6YKjTb Tom DpnAnqecKHMH, ecjiH 
TOJibRO 9T0 He sanpeiiieHO npjiMo. Hanp. k)phah:- 
qecKan Hopia, qxo B3flBnii& nopyqenie o^ASaH'b Ra- 
caiejiBHO nepeAaHHHXT) eMy ii,tHHOCTeS ji,aTi> oumn 
nopyiinBmeMy, — aia Hopia ocHOBUBaeTca na 3roho- 

HHmROM'L npHHI^Hni^, HTO rOCy^apCTBO no B03HQS* 

HOCTH AOJiano ycTpanaTb BcaKoe neAOBtpie, KOTopoe 
MoxeTi Mtmaib KpeAHiy i;tHH0CTefi, — a OTdo^a yate 
o6m/dQ npaBoo: ^to BcaEifi, nojiymrnmifi qysyia n.'bn- 
HOCTb, nattipeBaacb ?to nn^yAb net A'b^aTb, 
otfaaanx jaBaTb oxqeTX, a cjit;i,OBaTeJibHO n conductor 
operis ^"). TaKoft npieMi naauBaeTca anajioriefi. 
EcjiH npn dTOWb coBepmaeTca yM:o3aKJiK)iieHie, nai 
KOTopai'o B03HHKaeT'b HOBaa lopHAHqecKaa HopMa, — 
yMosaEJimenie OT'b fijinxafimaro npnHn.Hua 3a- 
Kona, — TO upieM-b Ha3HBaeTca anajioriei 3aK0Ha; 
ecjiH ate yM03aKJiH)'ieHie ^tJiaeTca on BHcmaro npnH- 
n;Hna — Ha3HBaeTca anajioriefi npana. TaKHM^ 06- 
pa30M'b paajinqaeTCa upnMtnenie saKona npaMoe n 
nenocpeACTBennoe. TaK'b bt* Bume npnBeAeniiOH'b 
npHMtpt, o6a3aHHoeTb BsaBmaro nopyqenie — Aa^axb 
OTqeT^, anajiornqecKH pacnpoCTpanaeTca n na con- 
ductor operis. Ilpn anajiornqecKOM'b npHMtneniH 



Sjiich cjitTtyeT'b saMiTHTb, ixo aeajiorH^ecKoe npHMt- 
Heaie lopHAHHecKod hopmh, ocHoeaHHoi na aicoHOHHHecKOH'B 
npHHuani, pasjift^BO otb npociaro uusoAa, cA^anHaro cb 

nOMOn^bH) dK0H0MH4eCKHX'b noHflxifi. 
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lopHAHqecROfi HopMu, ocHOBaHHoS Ha npHHipn'b ho- 
pajiH, ocHOBaniQ HOxeT'B 6uTb tojibko oaho: quia 
aequum est *^). Tama DpMAHqecRifl HOpini, ffi6u' 
TUSL nyTeM% anajioriH, ocHOsiiBaiOTGfl na jffiji^KUfE 
npHCTOB'B. TaRHM'B o6pa30M'B, vb AonojHeHie csa- 
aaHHOiiy Bume (§ 6), Tenept OTspKBaeTca, rto see 
npaBO, AO(}HToe nyTem jeAJKUiH, ABOJiKaro po^a. ' 
Oho cocTOHT'b hjh 

1) Hat qHCTO anajiHTHqecKHxi nojoxemft, 
HiWflHO Bi TOM^ ciyqat, KorAa jiojioaeHie, ;i.o6HToe 
nyreMi Ae^yKiiiH, He saiyHoqaeTt Bt ce^4 HHqero 
HOBaro. Hanp., BCARaro po^a BM'bniaTejiLeTBa xeH- 

JBfLWb Bl> AOrOBOpH HeAMCTBHTe.lBHH, CJI^AOBaTeib- 
HO H UOpyqHTeJIbCTBO aceHmHHH TOXe He^tfiCTBH- 
TejlBHO. 

2) Hsi cHHTeTHqecKHxt nojio»eHi8, Kor^a ana- 
jiorifl Mjifin Kt TOMy, qro AodHToe njTewb jififl^jK- 
Jim nojioaeHie, 3aKjiH)qaeT'b wb ce^i ntmo laKoe, 
qero Bin bi lopH^HqecKoS Hopnt, KOTopaa npnaii- 
HfleTCfl anajiorHqecRH n nocjiyxHJia ocHOBanieM'b jifi- 
AyK^iI^ 



Hanp., lopHinqecKaa fiopMa, hto npo^taBiniff 3a^^Hl^aeT- 
CJi npoTHb'b laesio enormis, npflMO ^^epXBTCfl ea ryMaHHO- 
CTH (quia humanum est). AHaiorHqecKoe npHHtiHeme 8to^ xe 

HOpHU H OTHOCHieJbHO KynHBUiarO AOJXHO m^Th HiCTO 

noTOMy, quia aeqnum est. tlHa^e 6uJio 6ii npoTHBop'i^qie, 
oqesHAHoe AiH BCjiKaro, h Koioparo hh kAbi ae Mors 6ff 

06'&flCHHTb SaKOHOJ^aTeJIB. 

IIo 3T0fi npH^Hni MOSHO H npaBO lOpDCTOBTb C'lUXaTb 
HCTOHHHBOM'b npaBd, XOTfl 9T0 H HCnapHBaDTb H'^KOTOpUe, 

Hanp. KHpyjb4>'^. 



I 
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§14. 

Ha-B CKaaaHHaro cHxt iiopi OTKpHBaexcii, mto 
HopHH rpajR^aHCKaro npasa bhxoaat'b hs'b ^koho- 

MHqeCRHX'b, dTHMeCKHX'b H JIOrHqeCRHX'B OCHOBaHifi, 

HJtn, qTO Toxe, npHHi^EnBr rpas;i;aHCKaro npana Tpoff- 
Karo po^a. Ho ecTb eme lopiTAHqecKifl HopMH, ko- 
'Topaa He MoryT'B 6mh CBeji.eHH hh Kt npHqant, 

HH MOTHBy, H HO OCHOBHBaiOTCfl Ha jiorHqecKOMt ^ 

yM03aKJiioqefliH; 9to nojioateHia MaTeMaTHKH bt> (j^op- 

Wb ropHAHMeCKHXt HOpJUl), KOTOpHfl CJl44;0BaTeJILH0 

6e3ycjiOBHO neoCxoAHMH no MaTeiiaTM^ecKOMy ocHoaa- 
Em. B'B caMOMi> ^'i'^'^? saK'B CEopo 3aR0H0AaTej[i> 
flijiaeTt onpe^tJieHifl o TOM'S, qxo hoaxoaht'b 
noAt noHHTie KOJiaqecTBa, oe^ jojiateHt co- 
' o6paaaTB o6ni;ia ^OJIoate^iff MaTeMaTHKH. EcTb lopn- 
AH'qecKifl HopMEi, B'B KOTopuxi BupaxeHa HH 6om>' 
me, KaK'L tojibko aRcioMa: BCARaa BeinqHHa panua 
caMa cetft.^CroAa npHHa;i;j[exaT'b bc4 t* lopHAHqe- 
CRifl HopMU, Rojopua BHme a noABeji'E noAi> (|)op- 
MyjLy: hhrto He MoaseT'B njiaTHTB 6ojibnie, ^'^m'b 
CROJBRO nojryqHji'B. Ho nnor^a aobojbho saTpy^HH- 
TejiBHO ;r.0Ka3aTB, qTO Ta hjh ^pyraa ©pHAHqecRaa 
HopMa, ecTB HH 6oj[Bme RaRi beiboa'b hs'b npocxaro 
MaTeMaTHiecRaro ocHOBania HHae, bo BTopofi 
rjiaBt, MH yBH^HM-B, qTO npana MoryTi npejCTa- 
BjiaTBca RaR'B BejiHqHHu h octb lopHAHqecRia HopMu, 
ROTopna yRasHBatoTi na TaRoe KOJinqecTBeHHoe ot- 
Homenie; bth nopMU Toxe ocnoBEiBaiOTca Ha RaROMi 
HH^y^B MaTCMaTHqecKOM'B npaBHji't. HonaTHo nocjit 



«■) CpaBB. Bun. IV. cxp. 28—39. 
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aTorOy qTO neJiBSfl noABecTH hoa'b oahhi otfn^ifi 
npHHi^Hni Bcb dTH qerupe djeiieHTa, h qio 
dTOHi CHHGJi'b HeB03H0XHa GMCTeia rpaxAascEaro 
npasa. GHcxeHa dffbQh mosoti tiuTb nocTpoeHa pa3- 

TaKl, ^TO OAHH'B H31 ^OTIipeXl dJeMeHTOBl 6y- 

AeT'b npHBeAeH'b bi CHCTeiy, a rpn ocTajLbHHe npK- 
BflxyTCA Kib HeMy. Mu Buine noKasajiH, noqeny 
TOJbKO dKOHOMHqeCKaa qa^^TL HoseTi nocjyzHTB oc- 
* HOBaHieM'b CHCTeMH, TBWb S6 nOApO^HO padCMOTpiJIII 

BonpocB, KaEHH'b o6pa30HTv npHBflsaTb TpH ipyriii 
rpynau Hopn. 



rJIABAIL 

I. Ear's dpeamet'b gpabheuia. 
§15. 

GpaBHHBafl DpHAHqecsiA noHflTifl Mes^y co^oto, 
HOSHO TO^HO o<$03HaqHTb HX'b rpaHHn,u H ysHaxb, 
WMievb jiH A^HHoe noH^Tic cbok) co^cTBeHHyK) c({)e- 
py, fljiH se BHOJifii hjih OT^acTH oho npoHHKaex'b 
Bi 6(J)epy Apyraro noHaik. TaKHMi oCpaaoMi cpa- 
sy nojiyqaeTCA onpe^iJieHie h EjiaccB4)HKaii;ia (|)aR<r 
THqecKHX'b npe^nojioxeflifl lopHAHqecKHX'B HopMi», 
H saxtai onpeA^jieHie h EJiaccH())HKaitifl ota'^jel- 
HMxi npaBt. Hpeat axo kocbchho ycTaHOBMeT- 

Cfl H KJ[aCCH())HRai^ijl CaMEXl M)pHAK^eCSHX1» SOPH'S. 
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§ 16. 

IIpaBO ecTb BOSMoxHOCTb npHHyxji;eHiH. Ecjih 
cpaBHHTb MexAy co6ok) OT^iJibHHa upaea h nocMO- 
Tp^TB, B'b qeMt cocTOHTt npHHyatAenie, to bha4- 

JIHTCfl MHOXeCTBO HpaB'b, BT> CHAJ KOTOpUX'B MOSHO 

BCflKaro npHHyAHTB ^aTb mh ocTaBHTb npeAMCTb, 
mrbio^ifi n^EEom. TaKHM'B o($pa30MX hu npHBna* 
ewb npaBa RaR'B mjsfiMbEm cypporaTH i^iBHOCTefi, 
H coBOKynHOCTb TaKHX'B npaB'b nu hoaboahmi boa's 
noHflTie HMymecTBeHHHX'B npaBi. OtfteKTi, cyp- 
poraTOMT) KOToparo aBJiaeTCH npaso, HasHBaeTca 
o^toKTOMt npaBa. CpaBHHBafl MeacAy cotfoio o6'BeKTH 
npaBa, mh naxoAHM'b, rto onn 6mB.mT> nm Beui;E, 
BjiH npoHSBOAHTejiBHUA CHJiu (nojBSOBanie) Rannra- 
jia MH TpyAa. "^acTO HenocpeACTBeaHHM'b o^teRTOM-B 
npasa tfHnaeT'B Toxe npaBO. ROTopoe Bce TaRS Ewb- 

GTb CBOS dRBHBaJieHT'B B'^ peaj[BHOfi I^tHHOCTH. 

nMyn^eeTBeHHHM'B npasaMi npoTHBynojiaraK)TCA Tt 

npaBa, Otf'BeRT'B ROTOpHXl He lllWi^TT> utHnocTH. 

TaROBH npajpa cyupyroBT) OTHOCBTejiBHO fi$jn> Apy- 
ra, npaBa poAHTCJiefi n AtTen, n poACTBeHflHROB'B 
nexAy C060K), npana. odosHaqaeMiifl TepMnnoH'B: ,,ce- 
MeflHoe npaBO** . OTHOCHTeJiBHO HMyn^ecTBeHHHX'B npaBi 

M£I A^^<) OTRpHBaeHT*, ^TO npH OAHHaROBOCTH 

o(5^eRTOB'B OHH Moryxi 6htb cb Cojibhihm'b hjih 
MeHBfflHM'B coAepKanieM'B, t. e. MoryT'B saRJiro^aTB 
wh ce6i 6ojvbe hm neni^e npeAOCTaBjienifi; naRO- 
nei^'B. nTO- onn Moryri HMtTB pasjm^HyH) chjiv. Ho- 
HATHO, qTO BCi HMyni,ecTBeHHUH upasa noAnaAaK)!^ 
noA'B noHATie BejH^HHH, ROJinqecTBa, h npHTOM'B 
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Bi TpoflKOMi> OTHOfflefliH. BejiH^HHa npaBi (JHBaeT's 
aseTeHSHBHafl, HSTeitsHBHaH h 9({)4[)eKTHBHafl. 

IL KaK^ nPEAMETl yM03AKJIK)qEHia. 

§17. 

Ecjir npaBa — sejiaqiTHH, to ohh noA^HHawTca 06- 
in;nM'B npaBHj[aHT» MaTemaTaKH, h MoryTi> 6uti> cpaB- 
HHBaeHu Me»Ay co6ok) EaK'b BeM^RHU. Hs'b npsr- 
MineHifl npaBaHik nojioxeHifi HaTemaTHKii boshh- 
EaiOTB nojioffieeifl, KOTopHa fleo6xo;i,HMO asjiaiOTca 
lopHAH^ecRHMif HopMaHH) Bt^B npasa cyxb no- 
Haxia, ;i,o6HBaeMHa nyTemi* OTBJieqeHia m% lopHAk- 
^ecKHxi* HopMt; 6yxyqH BeiaqaflaMH, npaBa npej- 
CTaBJiaiOTca TaEHMH h 3aKOHo;i;aTejiH), a 9to Be^eT'B 
3a co6ofi CBoero po^a nocjitACTBia ^*). IIpeatAe Bce- 
ro cpaBHHMi: 

A. IIpaBa, KaKT) BejinqanH OTHocHTOJibHO 
Apyr'b Apyra. 

1. EaRi aECTensKBHFiia Bejmqnnu. 

§ 18. 

Mq naxoAHM'L, ^T0 oaho npaBO HoaceT'b 6htb 

(Jojbffle Apyraro, no CBoeny oCteKTy; nanp. o^ho 

ECTB IDpHAHqeCRia HOpMU, npH3HaHie KOTOpiIX'B eCTB 

HaieMaTHHecKafl Heo6xoJiHMocTb; oet ocHOBUBaipTca na ne- 
nocpeACTBeHHOHi> BossptHiB, KaKi> aKcioMU HaxeMaTHKH. Ot- 
cco^a cJi'hjijeT'b: 1) Tarn HopMu BB'h BcaEnx'B ROJieGaHiS, h 
noTOMy oTHOCETCJiBHO Hxt H^Ti HaiHo6HOCTH Bt T^xi npa- 
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AOJiroBoe TpeCoBaflie tfojLme APyraro. H TaKi kb&i> 
Bct oCxeKTH HnymecTBeHHHX'b ' npaBi MoryTi Chtb 
BupaseHu adcTpasTHO bt> cBoei nt^HHOCTs, to cpaB- 
Heme no o^iesTy B03Moacflo oTHOCHTejiMO Bciki 
pa3HOo6pa3HHxi flMyin.ecTBeHHUX'b npaBi. 

2. SaK'B HHTeH3HBHUA BeSH^HHU. 

§19. 

EcjiH Mbi cpaBHHM'L pa3HOo6pa3Hoe co;i.epxaHie 
HHyiii.ecTBeHHiiixi> npas'L, to npeiRA^ Bcero Buji^b- 
jiHTca rpynna npaBi, KOTopna orpaHHqBBaiOTCfl 
uti frui OTHOCHTejibHO Bemefi. TaKT> BUjifkMeicsL 
npaBO nojiH'biinaro pacnopaseHifl ot'b npaBa 
nojiBsoBania, h nocjitAHee omtl pa3B4TBMeTCfl 
Ha npaBa, HanpaBJieHHEiii Ha oabo uti hie frui, 
CMOTpj! noTOMy, RaRi AaieKO npocTHpaeTCH nojub- 
soBaflie. 

3. RaK'B 3({)(|)6RTHBHlia BeJXHqHHU. 

§20. 

Mh HaxoAHifb: 

a) ^TO H'bEOTop^fl upaBa A'^£cTBy»T'b BOo6uie, 
a Apyrifl tojilko OTHOCHTejibHO onpeAtJieHAHXi mi^i, 



BHJraX'b OCTOpOXHOCTH, KOTOpHfl BUCiaBJieHU OTHOCHXeJIBHO 

regulae juris bt> 1 D. d! R. I. (50. 17.) 2) xaKi HasHBae- 
Moe npaBO iophctob'b He tojbko Ao6HBaeTca nyxeMi Ae^yK- 
uin, HO ocHOBEiBaeicfl n na HenocpeACTBenHOM'B BOSsp'j^niH. 
CpaBH. BHffle § 14. H § 19. 
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HRE^e — ^TO npHflysAeme HaipaBJiaeTCfl npoTHBi bch- 
saro nuiK roAbm npoTHBi nsBtcTHUXi) jiiiht>. Phh- 
CKie lopucTH, npe^cTaBJiflA cetf'b npaBa b^b cocTOJiHiH 
HapymeHifl, o6o3Ha'iiaiOT'B hxi BupaseflieirL actiones, 
a yKasaHHoe pa:aHHiB npaBi BizpasaiOT'b xepHiiHa* 
MH actio in rem h actio in personam. TaKi mk'b 
npaBa nepBOft rpynnn HM'b^T'b cbohxi otfiexTOifB 
Ben^B, OHH HasuBaiOTCJi Ben^HUMH npaBaHH, a soc- 
jitAHia, no CBoemy co^epataHiio (§ 1 9), pasAiJaroT- 
Cfl Ha dominium h jus in re aliena^ a nocji'bA- 
msL omnh A^MTCfl Ha emphyteusis, superficies, 
servitus h pignus. TaraMi o6pa30Mt MaTeMaTHqe- 
CRoe pascMOTptnie HMyn^ecTBeHHHxi npas'b npHBO- 

AHT'b Kb RJ[aCCH4)HEaitiH Be^HHX'b UpaB'B, KOTOpyH) 

jta Haxo^HifB BO BC'bx'b yqe^HHRaxi rpasA^tncRliro 
npaBa. 

§ 21. 

Mu naxoAHH^: 

b) qTO H'bCROJIkRO JHI^l OTHOCHTe-lBflO O^HOS H 

Tofi m Ben^H HMiioT'b o^ho h Tose npaso (no 
coAepiKaHiH)), n 9th upaBa pasjiHqaiOTCfl Hes^y co- 
(5oK) TOJibRO no CBoeft ^iScTBHTejiBHOCTH. TaR'bpaa- 
mqaioTca: BjaAtnie, npaso nydjiHUiiaHCEoe, co^ctbch- 
HOCTB Ha Beni,b. Co^ctbohhhri BHTtcnfleT'b bonae 
fidei possessor'a, aiorb — npocTO possessor'a, no- 
CJiAHifi — BCflRaro jpyraro. 

§ 22. 

• Mu naxoAHM'B ^ajiie: 

C) qiO HiROTOpUH UpaBa HO EXtoTl HCROBOH 
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cMXEi, H Moryrb noJiy^HTb cHJiy TOJibRO njTei'b bo3- 
pajKOHifl (exceptio). 06fl3aT6JiBCTBeHH£ifl npaea Ta^- 
Koro po^a pflHJiflHe HasuBajiH: obligationes natu- 
rales bi^ npoxHBynojioaflOCTb civiles. 

§ 23. . 
Mh Haxo;i,Hiirb 3aT:bMi>: 

d) npasa, KOTOpux'b A'bftcTBHTeiLHOCTB CBflaaaa 
ycjiOBieM'b oh cpaKOMi. HacTyMenie ^McTfiia npa- 
Ba pHMMfle BBpaxaroT-B: dies venit, b-b npoTHBy- 
no^osHOGTB OAHOHy TOJIBRO cyQ6CTB0BaHiH) npaBai 
dies cedit. O^Ha toibeo HaAeatAa npio6ptCTB npaBO 
Ha3£iBaeTCfl ]us futurum b'b npoTHBynojioiRHOCTB 
jus quaesitum. 

§ 24. 

HaR0Hei]('B, m Haxo^^ra'B: 

e) npaBa, ROTopiifl cBaaaHu cb onpej^iJieHHUH'B 
cy^TbeRTOMi, TaE'B qTO OHH He Moryra ({htb ne- 
pe^aHH ApyroMy h yracaioTi BMtcT* cb cy^'BORTOM'B. 
TaROBa ocodeHHOCTB BC'bx'B npaB'B nojiBSOBaHifl, ro- 
TopHfl noAnaja.aiOT'B hoax noflarie cepBHiyTOBi. Cydi- 
eRT'B MoaceTi 6b[tb sa^cb TorB, ROMy npnnaAJiejKHT'B 

C06CTB6HH0CTB Ha U03eMeJIBHB[& yqaCTOR'B. TaRHH'B 

odpaaoM'B OTJiHqaDTCH nepconajiBHue cepBHTyTS 
(usus fructus, usus, habitatio h operae servorum) 
OTb npejiajiBflux'B, PajOMi cb^ araiiH BBnijiflroTca 
ejBfi pcajiBHHfl npana. . 
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B. npHH'lHeHie ki> HHyn^ecTBeHHim npa- 
BaMi» o6ii^Hxi nojiosenii laTeiaTHSH. 

§ 25. 

1) BcflKaji BejiEqiTHa panna caia ced'b. 
a = a. 9to nojioxeme BHpaxaeTca y phmckAi 
DpHCTOBi TaKt: Nemo plus juri- in alium trans- 
ferre potest, quam ipse habet EpHJiaraflCB 
jiT> OTHomemio EB.cjitfiflji,B,nM Hac;['b;i;HiTRy, oho 
BHpaJKeno laKi: Nemo plus commodi heredi sio 
relinquit, quam ipse habuit OTHOCHTejibHO je- 
raTapia: Absui:dum est plus ,uris habere, cui 
legatus sit fundus, quam heredem aut ipsum 
testatorem si viveret Bt> npHMtHeniH Kt ne- 
pe^aqt co^ctbchhocth: Fundus transfertur cum 
servitutibus HaKoaeui, bi npffMiHemH Kh 
teopia jura in re aliena, em cjitAy»in.ee aaatHoe 
npaBHJio: Resoluto jure concedentis resol- 
vitur jus concessum. HaKOHeii;^, CBOftaae npn- 
HaAJieaHTi h npasHJio: Plures candem rem pos- 
sidere non possunt. H lopncTi HaBJi npHBOAHT'b 
9T0My TaKoe ocHOBanie: non magis cadem posses- 
sio apud duos esse potest, quam ut tu stare videaris 
in eo loco, in quo ego sto, vel in quo ego sideo, tu 
se dere videaris. L. 3. § 5. D. d. A. P. (41, 2). 
TaKX KaEt Bt CHJiy ocotfofi HopMu npaaa, npio- 
dptTenieii'b co6cTBeHHOCT;i qpesx saxBaix a nepe- 



»») L. 54. D. d. R. I. (50. 17). 

««) L. 120. cod. 

") L. 160. § 2. cod. 

") L. 20. D. d. A. R. D. (41. 1). 
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jsfi^Y yciOBjiHBaeTca npio6p4TeHie BJiaAinui, to no- 
9T0My nojiyqaera cHJiy h npaBHJio: Duorum in'so- 
lidum dominium esse non potest. 

§ 26. 

2) JX'kjioe dojiBine qacTH. 

9to BHpaxaeTCfl bi* o6mfiWb flpaBMt: Non de- 
bet, cui plus licet, quod min us est non licere ^); 
H In eo quod plus sit, semper inest et minus 
GneitiajbHHH npHMtaeHi^: kto mien ususfructus 
Ha AaHByio BOBib, mierh nosTOMy h usus; kto 
BMteTi) actus, Heo(Jxo;i,HMO HMteT'B H iter. 

Ha yncTO MaTOMaTifqecEOM'L BOsap'bHiH oghobh- 
BaoTCfl Teopia jura in re, — bosmoikhoctI) pasjizq- 
HUxt jura in re fsffiWh G!h dominium othoch- 
TeJMO OAHofi H Tofi Beffl,H. 9th jura in re 
cyTb qacTH co^meHHOCTH Ha Beni,b, TaKi qTo 
cyMMa OTA'bjBHHX'B jura in re ocTaiDmHMHCH y 
co6cTBeHHH£a npasaMH, paBHaeTCfl HOMoi co6ctb6h- 
HOCTH Ha Ben^B. TaKHH'B o^paaoMi Toopifl jura in rem 
ocHOBUBaeTCfl Ha MaTeMaTHqecKOMi) np6;i,CTaBj[eHin 
^'feJIa^o H ero qacTefi. IIojiHaa coCctbohhoctb HHTen- 
3HBHa dojitme, qtMT> SM^HTeBTHqecKoe hjih cynep- 
$Hii;iopHoe BJiaA*Hie, ^'bm cepBHTyT'L h aaKjaflHoe 
npaBO, — Bce 3to npaBHJia, BHxoAan^ia hs'b Toro, 
^T0 ufbAoe. 6o.iLnie CBOefi qacTii. — Hst 9Toro ae 
B033p4Hifl Heo6xoAHMO cji^^yeT-B ^aJite ropH^nqecKoe 
upaBMo: qTO co($CTBeHHHRi», ycTaflaBJiHBaio^ifi cep- 



^) L. 21. n. d. R. I. (50. 17). 
L. 110. cod. 

JI^nKBAPTl. ^TK);^H. 



12 
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BHTyrE Ha cbok) Bemt, qpesi 9to ne TepaeT'B 
noja»30BaHifl 9toS sen^bio. y Hero ocTanTCH T'b 
npaBa noJiBsoBaHiK^ Koropiui npHHSAJiexarB e cy($'B- 
6KTy cepBHTyia, h cotfcxBeHHHK'B Moaerb ocyn;eCT- 
BMTB aTE npaBa, mmh 6sl ne napyniajii sthx'b 
cepBHiyTa ^^). 

G. Hs'L eBoSCTBa HMyn^eeTBeHHUX'B npaB'b, 
KaR'b BeJiH^HH'B, HO ajtcioM'b npoTHBbp'bqiii, 
cjt^yroT'b Xa-5i>H*finiifl nocjitACTBia. 

' §27. 

1) IIpaBO, BaKT) BcjiHqHHa, cnoco6HO kt* npn- 
pan^emK) h yMOHBineHiH), h npsTOM'B: 

a) aKCTensHBHO, BCji'bACTBie npHpau],eHifl hjh 
y6uj[H o6i>eETa. yBejisqeHie o^'beETa Ha3£iBax)T'b 
npHpau^emeM'b. OiHOCHTejiBHO nosemejiBHHX'b yqacT- 

BOBl pHMCKie lOpHCTH yKaSUBafOTl), KaKl) Ha (nji^b^ih- 
HHe cjiyqan, Ha alluvio, avulsio, plantatio, inae- 
dificatio, alvei mutatio. OTHOCHTejiBHO fl;BHXH- 
MHX'b Beni.efi — adferruminatio. TaKHMi) otfpaaoMt, 
OT'b yBejiKqenia o6'LeETa MoryTi yBejmqHBaxbca 
co6cTBeHHOcTi> H 0GTaJibH£ifl' Beni;HUA npana, a paBHO 
H npaBO Tpe6oBaHifl. Ecjh ate CMOTpiib na cKJi- 
eETi, EaE'b Ha a^CTpaETnyio nitfiHOCTb, to bo3- 
ttoxHO npHpau^enie n scjiiA^^TBie BoaBKmenifl M'bno- 

BOfi UiEUi ECJH BOSBHmeme H,i^HHOCTH JIBJiaeTCfl 

cjiiACTBieM'b ^ejiOBtqecEofi ji.'baTejibHOCTH, to nasH- 
BaeTca yjiyqmeHieM'b. YjiyqmeHiio cooTBiTCTByeT'b 



L. 15. § 1. D. d. usn. (7. 8). 



— 179 — 



uop^a. IIoHJiTHO caMO co6ofi, W£Q cb norndasbi} 
o6i»eKTa yracaeTt h npaBO. C*b noradejibK) ypaBHH- 
BaeTCfl H HeB03M0XH0CTb pacno3HaTi> o&beKn. TaK^, 
cotfcTBCHHOCTB Ha AeHbrH Heo6xoXHMO TepaeTca, 
BOiAa OHH CHtoaHU cb qysEMH A^HbraMH. 

b) HHTeHSHBHO, ^f^wh npHpamepie H jMeHbnieHie 
GOji;epaEaHiA. TaRi, usus na A^HHyK) Bemib Mosex'b 
CTaib usu? fructus. ^pea'b ycTaHOBjienie jura in re 
co6cTBeHHOCTb Ha Bei^b ^oxeT'b CTicHflXbca 6ojibnie 

H (JoJlbHie, H HO^TH COBepffleHHO Hcqe3HyTb. TaKi 

OTHOCHTejibHO 9M(f)HTeBTHqecKaro BJia^tHij! coAepaa- 
Hie doirinium, a o6Hapy»HBaeTca TOJibKO bi tomi, 
^0 Beni^b MoaceT'b B03BpaTHTbCfl si> dominps, h 
nocjitAHift HMteT'b npaBO npeKpaiHTb 9M(|)HTeBTHqecKoe 
BJiaAtnie npn ESBtcTHHX'b ycjcoBiKX-b. Dominium, 
CTtcneHHoe qpes-b jura in re, Moatera CHOBa CTaTb 
ooj[Ho£ co(iGTBeHHOCTbio, HO uocA^jiflSis. s[ecnoco6Ha 
yse HH Ki> KaKOMy HHTensHBHOMy npHpa^eniio, noTOMy 
^TO OHa ecTb nojiHtfimee lopHAHqecKoe rocnojcTBO 
HSA'b Ben^bK). 

c) 9(J)(|)eKTHBH0, qpesi npHpani;€Hie hot yMeHbrnenie 

fltfiCTBHTeJIbHOCTH. TftKl 

a) npaBO HaeMHoe MoatOT'b npeBpaTHTbca bi 
usus fructus flJiH Bi aM(|)HTeBTHqecKoe BJIa;^4^ie, h' 
CJiiftOBaTejibflO, nepBonaqajibHoe actio in personam— 
B'b actio in rem. H nao^opoT-b: 

fi) ' npocToe BjiajtHie MoaKeii npoBpaTHTbCfl B'b 
^y6JIH^iaHCKoe npano, a nocjitAHee — B'b nojinyH) 

COtfCTBeHHOCTb. 

y) naturnlis obligatio MOxeT'b ciaib civilis. 
TaEi OHO npeBpani,aeTca nocpeACTBOMx otfflOBJieHiH; 
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ff^iey soFAa Torb, kto HHierb beneficium com- 
peteutiae, noJuy^aerB MMyiii^ecTBo. Haotfoporb, ci- 
yilis obligatio MOseTi ctetb naturalis. Tasi 6h- 
BaeT'B, Kor^a ffimms,^ nojiy^eT'b beoefici m com- 
peteatiae, h no utHii) fl'bKOTopux'b DpHCTOB'b, 
Korj(a AacTjOHjia AaBHOCTB HCKa. 
' ^ otfycjiOBJieHHoe h orcpo^eHHoe npaso Moxen 
CTaTb 6eaycjQiOBHUM'b h Hao^opoTi. 

§ 28; 

06uRH0BeHH0t Hjfl npaBHjibHibe o6m!di ilpot 
BeJiH^HU HHyjiiecTBeHHuxi npaBi ayscHT'B i^tn- 
HOCTb ^"). II,4BH0CTb oflpeAtJUCTca He TOJibEO o6v 
efiTOHi npaBa, ho TaRflce coAepsaHieHi h a'^S^^'tbh- 
TeJibHOCTbK) npaBa. Oaho BJiaA^nie, Aapoi'b qxo no 
06'beKTy OHO He OTJiHqaeTCfl OT'b ny6jHn,iaHefiaro 
npasa h coISctbohhocth, T!biii> ho neHte h6 HMtei'b 

AiHHOCTH HJIH* BO BCflROlTb CJiyqat H6 TaS'b 

i^'bHHO, KaR'b 06a BumeyEasaHHUA npaBa. OqoBHAHO, 
qTO u'bHHOCTb HMyn^ecTBeHHaro npana coBCbM'b He 
TO, qTO i^tHHOcTb od'beETa upaBa. EcjiH npaBO 
AOJUKHO ($HTb ;en^e peaJiHsnpoBRHO, Eas'b dro mojkho 
CEasaTb Bcbx^b upaBax'b A^^i'OBbix'b, u'^hhoctb 
npana BcerAa MeHtnie, qturb utHHOcn o6xeETa; 
PHHCEie K)pHCTU BupajKaK)T'b aTO npasHjiOBCb: Minus 
est actionem quam rem habere. OqeBHAHO AaJite, 
iTO HMyni.ecTBeHHoe npaBO Easi i^iHHocTb, cno- 
co6ho wb npHpa^eniH) h yMeHbrneniK), xoth 6h ne 



") 9to noHHTie npe^nojaraeT-B H3o6p"feTeHie ^eHeri. 
»*) CpaBH. BpHHm, Pand. Cip. 653, cji4a. 
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npoH30injio nsMtHenifl bi* i^'6hhocth o&beKHB, mm 

HSH'fiHeHiH COAepXaHiH EJIB A'^fiCTBHTeJIbHOCTH npa- 

Ba. TaR'B duBaeTi npasaME, ROToptifl cocTaBJiaiOT'b 
npe^veTi roproBuxTi o((opoTOB'b, cj^AOBaTeJiBHO 
jiBJuiioTCji TOBapaHn, a ]i;'bHHOCTB TOBapoBi mn^' 
HJieTCfl coo6pa3ao OTHomenlio npe^JioseHifl h sanpo- 
ca. Tasi RaRi Bcb iiHyin;ecTBeHflHH npasa mo- 
vjT'b Hafi^TH CBoe Bupaseflie bi atfcTpaETHoil 
n;'&HHOCTii, TO caHfiffl pasHoo^pasHua npaBa MoryT'B 
6htb cpaBHHBaeMH o^ho cb ;i.pyrHMH h AonycKaTB ♦ 
BsaHMHufi pacqeTt. Bot'b noqeny Bt 1. 14. jir. 
c. d. compens. (4, 31) roBopHTca: Compensa- 
tiones ex omnibus actioiiibus ipso jure fieri 
SHncimus, null i differentia in rem vel persona- 
libus actionibus inter se observanda. 

§ 29. 

Hal eBOfiCTBa npaBa KaRi BejiHqHHu fjansfbe wb- 
Ayeii: 

2) * JI^tjiiiMOCTb npaBa. HacTH MoryTt 6uTb 
BupajROHU ROJHqecTBeHHO, ecjifl npeAMeTi npaBa 
npeACTaBJiaeTca coBOKynHOCTtio res corporales, hm 
xoTb o^na Benu>, ho HoaLeTi 6mh pasGMaTpnBaeMa 
KaKi coBOKynnocTb OT^tJibHHX^ qacTefi (no Mtpt 
wn iitcy) H noTOMy no^xo^FTi no^i nonaTie ko- 
jnqecTBa IIodTOMy neA'bJinHHMH aojishm ($EiTb Bcb 



^) DoaeHeJibHbie yqacTKH cyxb rkaa (n/ipaxHAu); ho Ha 
npaKTUict ouu paacjdarpuuaioTCfl KaKb uiockoctu, oopeA'i^ 
jmoTcii Mdbpofi naocKocieff h lipuBOjuiTCfl Kb KupasBeflii) bi 

KOJHqeCTB'fe. 
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jipaBa, ROTopEix'bnpflMoiHjiHROCBeHHHinpe;i;Me'R'b a) res 
corporalis, KOTopaa ne MoacerT) npeACTaejiflTBCfi co- 
BOKynnocTBH) ej[,EEmp> wbpu mh B*ca, oh b) — 
HeBemecTBeHHaro CBoficTBa, t. e. coctoht'b bi npo- 
ffSBO^HTeiBEHX'B CHJiax'b BO^H HJiH pa6oqei mm. 
He^tJiHMH, ana^HTi, bc4 jura in re h bc4 npaBa 
0(Jfl3aTejiLCTBeHHHa, ratomk npe^MeTOfft uti frui 
AaHHOft Ben^H hjih pa($oqefi chjiei. 

§ 30. 

Ho 6mmrh cjiy^an (ad § 296), Kor^a j^'ku- 
Hie Ben^H coxepsHTi b'b ce($i ji,!bj[eHie noibsoBaHift 
aTOK) BenbK). BcjitA^TBie aToro BHmeyKasaHHoe npe- 

HflTCTBie ^iJieHW, Bt HSBtCTHHX^ O^CTOflTeJILCTBaX'B, 

MomeT^ (Jhtb ycTpaneHO npn emphyteusis, super- 
ficies H usus fructus, a TaK»e h npn aaoaAHOMt 
HpaBt; paBHHH'b o($pa30H7> A'^^eme boshoxho « 
OTHOCHTejiBHO HaeMHHXTb HpaB'B. Ho HOCJitAHia cqfe- 

TaiOTCa HeAtJHMHMH TOJIbKO OTHOCHTeJIbHO ^'*). 

Hat npaBt, HMtio^HX'B HeBeni;ecTBeHHHft ofiteKTi, 
Bcerji,a cqHTajiHCL tfeayaOBHO neA^JiHMHMH: cepBH- 
TyTH, 3a HCKJiiOMeHieM'B ususfructus Jl^ajrte, 
npaBa naeMHHfl h apeHAHUfl, ecjiH A^jienie res locata 
?e noBeAeTi k-b A*-iefliH> nojib30BaHiH; HaKOHen;'b, 



AgQr vectigalis o&bfiBJieE'b 6e3ycjroBHO no oco6oMy ocho- 
BanlH). L. 7. pr. D. Commun. div. (10. 3). Wectigalis ager, 
an regionibus dividi j>ossit, widenduih: magis autem debet 
judex abstinere hujas modi divisipne; aiioquin cpraestatio vec- 
tigalis confundeturi. 

CpaBH. OAHanoavb Rime § 31 u cit. 1. 7. D. commun. 
divid. (10. 3).' 



\ 
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Bci npasa noJikdOBaHiji, eohx'b np6AMeT7» — pa($oqaH 
ema ^ejiOB'bRa, dyAJT'B ohh cepBHTyTain npa- 

§ 31. 

^n^iHHOCTb'' CBOJI.HT'b Kt KOJIHqeCTBeHHOMy BHpa- . 

acefliK) BCflKoe HMymecTBeHHoe npaBO, KaKOB'B 6h 
HH tfajLt ofi'beET'B npaBa. ^pe3i> aTo Bct Hjiiyme- 
CTBeHHua upaBa CTaHOBflTca AtjiiTMHMH, npe^nojia- 
raa, mto ohh MoryT^ Chtb npeAMeTOM-L oCMtna, 
cjitAOBaTeJiBHO MoryTi 6htI) nepeAaBaeMH; A bi 
BTOM'B OTHomeniH cTanoBflTca AtjiHMHMH H 1) res 
corpoFriles, KOTopHH H EC MOPyTX 6HTb pascMaTpii- 
Baenbi KaKi> coBOEynHocTB eAHHHii;^ M'bpu em Bica;' 
;i,ajite, 2) EC^eaaei^ a(5coJiK)TEaa neAtjiEMOCTb 
(§ 30j B OTHocETejiBHO npeAiajbHHX : cepBHty- 
TOBi), TaKi KaK:b OEE MoryTO 6HTb nepe^aBaeMH ' 
BMtcTt cb praed. dondnnns, h 'dEmim iitHBOCTb 
EX'b MoaceT-b (5HTb Tome onpeAtJieEa. HeAtjEUHMH 
H no ii;4hhocth aojijkhh snmnT'h ocxaTbCfl TOJbKO 
AimRue cepBHTyTH; mHOTaKKe e ususfiuctus^); 
HO ecjiH Bi nocjitftHeM^ cjiyqa* jus frueiidi h ne- 
AtJiHMO, Bce-TaKH MoateT-b HMtTb MtcTO jtiJieHie ca- 
Maro nojibsoBaHifl, laR'b RaRi oho HoaceTi 6biTb nepe- 
flaBaeitto. 9Toro He 'MoateT'b ^HXb npH usus, noTomy 
^ITO uojibBOBaHie a^tcb bhojih* orpaHHqHBaeTca eh- 
jEBE^yajibHOfi noTpetfflocTbro cyCxeRTa npana, ho 

OTHOCETOJIbHO ftftJlEMOCTE pHMCRie lOpECTH EFHOpE- 

«0 DyxTa Pand. § 222. 

HHa^e, OHi Hon 6hi a^jetlca xotb oTHOCHxeAbHOr 
(§30.) , . 
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npeAOCTaBjeni c&a^^a usus Ha o^Hy Be]fl;b, pirii- 
'iflHe oni'bHHBaioT'b noJibsoBaHie {kslkt^ h npH asus 
fructus) H fi,±MT!i> ero no ^4HH0CTH 

§ 32. 

3) MoatHO ;i,aHHyK) BejiaqHey, a' cjitAOBaTe.(ibHO n 
HMymecTBeHHoe npaBO, upHpaBHaxb Kt eAHHim;*, t. e. 
npe;i;cTaBMTi> ee krk'b cyamy ^ojieft, KOTopHji bc* 

BMtCTt^l. HpeaX 9T0, OTHOCHTeJIbHO MMyflI,eCTBeH^ 
HHXX npaBT) B03M0»Ha JttjIHMOCTb qHCTO M^^aJlbHafl, 

B-b npoTHBynojioacHocTb peajibHQfi ji,tjimocTvi upasa 

,(nO O^TbCKTy HJH no I^tHHOCTH). ^HCTO HAeaJIbHHfi 

xapaKTepT) Takoro ^tjieflifl pHMCKie wpHcra BHpa- 
xaiOTi TepMBHOM-b juris intellectu. Bcjit.iCTBie ra- 
Eofi j,tj[HHOCTH B03HHKaeTi» noHfliie res communis, 
Aaji'ke noHjiTie coBMibcTHaro Bja^tHifl h coBHtCTHoM 

C06CTBeHH0CTH DO HHTeJIJieKTyaJbHHM'b /lOMlTb. Ha- 

KOHen.'b, B03HHRaH)T'b npaBa odflsaiejibCTBeHHHA, ro- 
HX'b npeAMOT'b — AOJieBaa qacTb ^.aHHoS Bema. 

§ 33. 

4) SaitM'b MOatHO npMpaBHJiTb R'b 1 MHOXeCTBO 

npaBi, a cji^AOBaTOJibHO h n^Jioe miyniecTBo, h 
A^jiBTb ero no jiflMWb. TaRoe od'beAHfleHie pHMCRie 
ropncTH nasHBaWT'b ^universitas". T?iROft univer- 
sitas y pEMJumi Bcer^a tisBaeTi ocTaBmeecfl HHy- 
^ecTBO yiepraaro — hereditas; noBTOMy npiodpfrre- 



«») L. 10. § 1, D. Communi div. (10. 3). 
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fiie HacjixcTBa octb saccessio vb coBORynnocTb, h 
uOTOMy HadHBaeTCfl succ. per uniyei sitatem, h 
coBepioaeTCfl Heo6xoABHO nyTeni oahofo o6^sBAmK 

BOJLH, TaKl RaKl eOBORyHHOCTB OCTL RtniO ^ECTO 

H^eajiBHoe. YHEBepcajibHOHy npeeiCTBy npoTBByno- 
wiaraeTCfl cnnryjiflpHoe iipeeMCTBO, h ROTopoe pa- 

JlflWb Cb yHBBepCaJIBHUM'B npeeMCTBOHfb MOSCTl HH'bTB 
m4cT0 OTHOCHTeJIBHO OTAtJIBHHXl npeAMCTOB'B, THRl) 

RaRi H hereditas bctb OTBieqeHHOe epacTBO, hl 
CJK'&AOBaTeJLbHO, He o^HBHaeTi h6o6xoabho Bcixi 
npeAMeTOB^ Hacji'h;i;cTBa. Y phmjhh'b ecTB oco6oe 
QOdKoaieHie: mto h bi> tomb cjiyqai, Ror^a HicROJiBRO 
HacjiiAHHROB'B HasHaqaiOTCfl no jiflMvi'b e saT'bm'B 

AtfiCTBHTeJIBHO padA^JIfllOT'B Haei^ACTBO no dTHH'B 

AOJaM'b, Bce-TaRH OTHOCHTejBHO pacHopaxeHifi b'b 
saB'bm.anin, RaR'B n OTHocHTeJBHO. BCTynjienia na- 
cji'bj^HHROBB BB EUjAjifiTBO, nocji'^AHee pasMaTpn- 
Baercfl rKri saMRnyTafl iitJOCTB. Onioffl, c.i4- 
jlYJOTb ABa BaxHux'B npasHJia: 1) nemo pro parte 
testatus pro parte intestatus decedere potest; 

2) eCJIH OAHH'b HB'B GOHaCJI'bAHHROB^ HO MOSBTl EJLE 

ne xo^&Th Hacjitji,OBaTB, to ipso j are jiflM ero 
AOCTaeTCfl APF^*'^ nacjitAHHRaM'B 

III. K)PHAHqEORia nonaTia, pasghitp^baxmiu! go 

CTOPOHEI 3AR0HA nPHqHHHOGTH. 

§'34. 

lOpHAHqecRiji nonaTia cyTB OTBieqenia h3'b lopn- 
AnqecRHx^ nopMB. Bame yRasano ocnoBanie, noqeMy 



Hyxia Pand. § 506. 
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OHH odpasyiom. Bot'b noqeiiy, co6cTBeHHo roBopji, 
H^T'L BOSHOSHOCTH pad^HpaTb HO saKOHy npH^- 
HOCTH npHAHuecRifi noHaTifl, c^lAOBaTejEbHO h. npaBa 
H npano (npoAOCTaBJieHie) Bootfn^e (saR'b BQCinee 
OTBjeqoHie W6i> ota'^jibhux'b npas^). Ho BAeajbHaa 
npnpoAa npaB'b h npaBa BOo6me onycKaeTca hs'b 
BHjy H Ha npaBa CMOTpaTt KaKt na niqTO 
ctBHiejibHO cy^ecTByioniee. He o6pani,aeTCfl 
BHHHania, hto OTA^jibHua npasa nn tfojibine, saE'L 
c^eTHUfl MapKH, ROTopufl Hsodp'bi'b pasyH'b h 
npoAOCTaBJfleT'b HX'b KaEi H'b^TO peajibsoe. GraB- 
mn na TaayK) TO^iKy aptniii, ecwTBenno cnpanm- 
Baemb ce^A, rjifk xe npn^nHa h RaROBO A'^ScTBie 
npaBi H npaBa BOo6ni,e. BH'bcTO Toro, qTo6u mcjA- 
AOBaTb ycjiOBia npaBT*, t. e. yfcjiOBia npHHyawenia, 
y^TanoBMesiaro .lopHAH^ecRHMB Hopmaiun, roBopsTca 
BoaHHRHOBeniB n npeRpani,eHiH npasi h 
npaBa B0o6n^e; aax'bM'b, TaRi) RaRi BcaRda Ben^b, 
AOJ[seHCTByH)uiafl HM'i^Tb cbok) npHqBHy, Cb CBOeS 
CTopoHU MoateT^ 6HTb npn^nna HSB'bcTHHX'b fl^ki- 
CTBifi, TO AJifl Toro, qTO^H OROHqaxeJibHo ycTanoBHTb 
noHHManie npan'b, ocTaeTca TOJibRO oahhI) nyxb — 
HCROByK) CHJiy, ROTopaa coCcTBenHO h cocTaBjiaeTi 
ice npano, (RaRi A*ficTBHTejibHO ^HMMne otoxa^- 
CTBJiaJiH npana h actio), OTpi^mHTb OT'b' npaBa a 
pascMaTpHBaTb RaR'b ero AtftcTBie. TaR'b bi yqe6- 
HHRaxib rpasAa^flCRaro npana mu naxoAHM'b BHqa- 
cJieHie npaBi (coCcTBenHOCTb, cepBHTyT-b a t. a.), 
dB.n'bwb A^ RaxAaro npaBa onpeA'tjienie, ROTopoe 
He HO^T'b 6mh Toqno, TaR'b RaR'b npaBa MOryT'b 
6HTb onpe^tJieHH TOJibRO npadjiHaHTejibHO, hotomi 
oenoBaflia BOdHHRnoBeaia n npeRpan^^aia npasi a 



4 
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san^HTa npaB'b nyTei'b nesa i BOspasenk. OtaIjib- 
BBSL npaBa €Bfl3aHH ^ajite bi oaho otfo^ee npeA- 
GTaBJieme h mi> nqx'b bosherjeo BHcinee OTBJie^eHie 
npana (npcAOCTaBjieHie) Boo({me, h cb hhmi omtb 
Mosflo noBTopHTB T± se onepan;iH. TaRHMi> o6pa* 
30H.T» BOdHHMa o6iii;as MacTB rpaacA^'HCRaro npaBa, 
KOTopofi zejLhzsi H HOHATb, HO 3Hafl cneii;iaj[i>Hoft 
qacTH, HO OHa BcerAa npe^nocHjiaeTca nocjitOTefl,^ — 
aTO noTOMy, 6yAT0 6h Ha^o Bcer^a nepexo^HTb oti 
otfmaro K'B qacTHomy. HejitnocTB aiy ho^th nejibaa 
H o6^acHHTB. EcTecTBeHHHfi nyTB TOT'B, mo HyaHO 
nepexojHTB ot'b eneiiiajiBHaro h KOHKpeTnaro wb 
o6m,mY p OTBJieqenHOMy. BtjB Bct a^CTpaKTHiia 
QOHflTk coxepsaT'B Bi Ge6t OTBJieqeHifl ?a<;TH koh- 

SpeTHHX'B nOHATifi, H KaK'B S. HOry. npOACTaBETB 

ce6i ^acTB, ne HMtfl npeACTaBJteHia o K'bJiOH'B. 
TyT'B MH BHABJUCB A^ifl H)pHcnpyA6Hii;iH neqajiBHHe 
peayjiBTajH rerejieBCKofi <j)iiioco$m, cTOTaiomeS ot- 
BJie^eHk A^ficTBHTeJiBHOCTBiD, T. e. 6yMasHnfl A^HBrn 
3B0HE0& MOHOTofi! KaKi CEasaHO BHme, Eor^a actio 
6hjio OTA^JieHO OT'B npaBa h \aBHjocB oco6hm'b 
npaBOHi, na^ajincB HdCJiAOBaniA o6'b ocHOBaniHX'B 
B03HHKH0BeHk n npeRpani,eHifl hgeobuxi npaBi h 
HCEOBaro npaBa BOo6nie, n raEi saEi o^na ne^tnocTB 
neofixoAHMO Be^eii 3a co6oS Apyrpo, to ecTecTBOHHO 
flBHjEacB 6e3CMUCJini^a, mto hcei MOxeTi sa^aB- 
HHTbca, Tor^a EaEi npano MoaeTi cyni,ecTBOBaTB. 

§35. 

TaEi) EaE'B npana, b'b oMHCjii OTBJi^qeHHHX'B 
noHflTifi ne HoryrB 6htb pascMaipiiBaeMEi no aaEO- 
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HV npH^HHROCTH (§ 34), TO HS'b HHXl HOXHO 
pa3BH6aTIr HOJIOXeHifl TOJIbEO Wh TOWb GS^mb, eCJTH 

npeACTEBMTb npaBa KaKi buehkeu (§ 16—33). 
B'bpHOCTB Tasnxi) nojtOKeHilt ocHOBEiBaeTca, ZEBwrh, 
Ha MaTCMaTMecKOM'b B033p4HiH. Cjit^OBaTeJibHO, 
npaBa canE no ce6% t. e. HacROJibKO OHsr He 
Moryi^ CMHTaTbCfl npewTaBJifliomirMH lopHAHqecKiH 

HOpHU, MOaCHO TOJEbKO QpSBOAHTb Bl UOpflAOR'b RaKl 
BeJHqHHH, T. 6. C00($pa3H0 MaTeHaTHMeCKHMl npHH- 

HEmwb. flo TaKi) RaRi) ho Bct qacTHMfl npaBa 
MoryT'b 6biTb pa3CMaTpiiBaeMu saRi BeAmma^ a 
TOjibBO OAHH HMy ni,ecTBeHHiiiM npaBa, n raR'b 
RaRi AaJiie h B'b c(|)ept HMymecTBeHHHxx npaBt 

MHOXeCTBO lOpHAft^eCRHX'b HOpM^b HO OCHOBHBaiOTCS 

Ha HaTeHaTHqecRHX'b npnni^Hnax'b, to noHHTHO caMO 
co(5oH), ^10 cHCTeMa npaB'bi ne MoaieT'b 6mh chcto- 
Hofi rpaxAa^HCRaro npana. 

§ 36.. 

Hamn yqeSnnRH rpasAancRaro npana cyTb cn- 
CTOMH npan-b, no ci npeTenaiaMH — 6HTb CHCTOMofi 
rpasAancRaro npana. Ho 3Atcb saRJiH)- 
qaoTca npoTHBopt^ie. OTciOAa caMO co6ok) cjiiAyeTi, 
^TO dtH yqe6HHRH corjiacHH nesAy co6ok) TOJibRO 
B'b ToA qacTH, ROTopaa ocnoBUBaoTca na HaTOMa- 
THqecRHxi HpHH^Hnaxl, no B'b ocTajbHOM-b, r^t 
HiT'b HHRaRHX'b npHHn;MnoB'b, rocnoACTByeTi dojib- 
moe pa3HOo6pa3ie h 6ojibmoS nponsBOji'b. 

§ 37. 

3aAaqa nameft lopHcnpyAOHi^iv Borb B'b qoH^b: 
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OCTDBHTB CflCTeMJ npEBl H HOCTpOHTb CHCTeMy CO- 
06pu3H0 9R0H0MHWCKEMI, dT^^eCMWb H JLOrS^eCRHM'B 

npHHiiimairb. IIpH aTOHi> npHAHMecm iiohatui, 
ocHOBaHHUA Ha OTBjeqefliH, mo3BHO AonycTHTb sasi 
^noco6ie ajui nauTH, h nojiosenifl, padBHTUii b^t> 
BTHxi nOHflTift no MaTeMaTn^ecRHn npHHi^HoaM'b, 
HaGR({jLbKO dTH nojoxeHLa caHH no ce^t ABJiAKTca 

DpHAHqeCKHHF HOpSLaHH, JlflJiX.Ell 6hLth CBflSaHH CB 

CHGTeMoft HaAJiesan^HM'b otfpasoH'B, t. e. no saRony 
accoi^iaiiiH niei. 

§ 38. 

Hame ni^MenRoe npaso, bi TpaRTaxaxi h bo- 
o6mjd wb coMHHeHiaxi), A'^jiHTca na pHMCRoe h wb- 
HeuRoe ^acTHoe npaBO. Go^eTanie o6iHTb aortphh'b 
BV oflfij cHCTeHy Bce en^e c^HTaeTca HeB03iioxHUM'b. 
Ho npesA<^ Bcero TaRaa HeBOSMOxnocTL A'l^ficTBH- 
TejiBflo cyntecTByeTi tojilro OTHOCHTOJibHO Toi lacra, 
ROTopaa ocHOBaaa na sROHOHnqecRHXi npHHAHnaxi. 
TaRoe pasjiHqie H'bHen.Raro n lacTHHianoBCRaro npaBa 
ocHOBano na toitb, ^to cpeAneBibROBaa XH3Hb Ra^K- 
^aro Hapo;i;a noA^HHena rocnoACTBy coBcbMi nHHX'b 
X03aficTBeHHHXi npHHDiHnoBi), ^iwb no3;i;Htfifflift 
nepio^i DiHBHMsaniiH. Ho OTCioAa cjitflyer'b, ^to 
nojiHTHqecRaa koHOMia ^aeTi o(5n^yK) MHCJib, roto- 
pofi cBfl3UBaK)Tca pa3Hopo;i,Hua nocTaHOBJieHij! H'b- 
MenjRaro h loCTHHianoBCRaro npaBa ^^). 



**) BanycKi I. Cip. 10. 



\ 



n 

HpipeAa ■ ipuo. OOinai ■ ^oSunoe ipuo. 

§ 1. 

EasajocB 6u, wito qeJiOB'bKi bi coctoahui K30- 
iHpoBaHflon jiflJLxewb momi HaciazAaTf»cfl Ttm, 
qTO Mu ^HadUBaen CBodoxofi. Ho Tasaa CBo6oAa 

paSB'b doCTOHTB TOJILRO Bl TOn, ^TO qeJOBiKl 

HedaBHcm ot'b idabS. HsojuipoBaHHUft qejOBiKi 
He c^o6offiWby EMeHHO no CBoeS HaojnrpoBaHHOCTE, 

He CB060]lfiWb OTHOCHTejIbHO HeOTpa3HMIIK'b CHJIl 
SpHpOJ(H, SOTOpEIfl nOCTOflHHO rp03flTB eVJ rHdeJIBK), 

H npoTHB'b ROTopfixi owb He wb cocTOflfliH BecTfl npo- 
AOJUKHTej[i»Hyio 6opi>6y. GoeAHHenie mjifii bi o6ni,ebTBO, 
no€TeneHHOBHCBO0osxaeT'k^ej[OBiKaH3i 9Toro pa($CTBa, 
H HstfaBMerb ero orb thch^h onacHociei, ROTopturb . 
OHi HOCTOflHHO HOABepxeHi. 0($HtecTBO no^ixAaeT'b 

CypOBHH CHJEII npHpOAH, BHCTynafl npOTHBl HHX'B 

c% CBOHMH yqpesAeHuiMH, san^HHtaioni^HMH orb am'b 

CEJLT> E nOA^HHHeTl dTH CHJIU MflSM. HM'b 
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TERoe HanpasjieHie, npn Koropoirb oH'b yjiyqmaioTi 
flOAOse&ie o6]iii6GT&ft. HsoupoBaHHsi ^ejroB^isi — 
pa^i npHpoAH, CTaBDiH qjieHOH'b o6iii,ecTBay o6pa- 
lofien wh patfcTBO npupoAy. noA^meHie tiiiJLi> npH- 
poAu ecTb njHBnjBsauifl; nepBHfi marb eji^AOBa- 
T6J[bH0 ecTB coeAHHeme mfifii bi> o6i]i;6Ctbo. 

- § 2: . 
Hewo 3aHHMaTi>cji BonpocoMi, HasHa^eH'b in 

qeJIOBtK'L Kt 06lIl,eCTBeHH0ft KH3HH. HeJIbSfl JTTBepX- 

AaTb, ^To ^ejiOBto HMteT'b no6yaAeflie o(5me- 

XHTilO, HJin .^TO OHl paCnOJEOSKBHl E'b H30J[npOBaH- 
HOfi ffiH3HH. 06cT0flTeJ[bCTBa ptmaiOT'b, 6j]JifiT% M 
OWb XHTb B'b TOHl EJISI ApyrOMl COCTOflHis H EO- 

Topoe 6ojihme npHAeica eny no BKycy. CoeAHHeflie 
mjifii. Moxei'b, j^B. TaK'b oho h Ha caMOM'b ji^ijii, 
3aBHC'hTb OT'L pa3MqHHX'b ycjOBifi. "5to o6ni,ecTBO, 
B03HHKniH pa3'b, Hpo^ojiacaeT'L cyni,ecTBOBaTb, 9to 
3aBHCHT^ OT'b ecTecTBeHHaro 3aK0Ha. 9to sa- 
EOH'b BJie^qenifl, EOTopnfi odnapyssHBaioT'b no^Ba h 

MtCTHOCTb, Ha EOTOpofi npHfflJlOCb ftOJiro acHTb, a paBHO 
H JHOftH, Ct EOTOpHMH npHfflJIOCb COCTOflTb B'b npO- 

joJiaiJaTejibHHX'b cHomeHiax'b. Tocsa no poAHH* h 
m6oBh E'b OTeqecTBy — boti BMpaatenia, EOTopHMz 
o6o3Ha^aiOT'b AtScTBia 9Toro 3aE0Ha. 

§3. 

06n^ecTBefiHafl xiisHb Heo^xo^nMO TpedyeTii orpa- 
HHqeHifl BHABBnAy^i>Hoft eBo6oAU EasA^-ro qeiOBisa. 
Odn^ecTBO He MOxeTi cyqecTBOBaTb, oho neo^xoAniio 
pasptmaeTCfl B'b bellum omnium contra onmes, 
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eeTeCTBOHHUH'b HHCTHHRTain H ffiBWiemn CBOHX'b 

^yBCTBi, H tfyAeTi npH3HaBaTi» cnpaBeAiHBHm h xo- 
pomn'B TOJbKO TO, ^To RaxercA TaBOBSuii no ero 
cy(heKTHBHOMy B3rjwAy. Ho b'b peayjikTaTt, lejuo- 
B'bB'b, KaEi qjiefli o6QecTBa, BHirpHBaefi* othoch- 
TOJiBHO CB060AH CojiBDie, H^wb CKOJibEO xepTByeTb. 

nOM^HHUfi a($60J[]0THar0 ^OCnOTa, B'B UHBHJLHdOBaHHOlfB 

rocyAapcTBi 6e3EOHeqHO cBo6oAHte, M±wb SHTeJik 
nepBotfuTHaro j'bca. 

Heo6xoAHHoe orpaHHqoHie HHABBHAyajBHofi cbo- 
6oAbi, HajiaraeHoe na KajKAa^ro BOJieS o6iii,ecTBa, co- 
CTaBJiflOTi noHflTie npaBa. HpapoAa e npaBO cyTt npo- 
THBonojioacHocTH, BsaHHHO HCRjiio^aion^ifl Apyri Apyra. 
BoTt noqeiiy Bect^ia HCBtpHO mKOEan ecTecT- 
BOHflOM-L npaBt BT> TtxT> cjiyqaflxi, Kor^a Ejifin 
A^Jio npoA'bJiaxi c(})epu, ocraBJceHHOi bi» ft^mEon 
rocyAapcTB'b ecTecTBeflflofi cBo6oA'b KasA^ro; Bce 
npaBO ecTb MOJiOBiqecKoe yqpexA^Hie. hjih, Eas'b 
o($UKHOBeHHO BupasaiOTcA, Bce npaBO nojiosn- 
T6ABH0. Rin, nanp. npasa na GaHoo6opoHy, a 
ecTB TOJibKO wh qejiOB'bK'b ecTecTBeHHoe no6yxA6Hie 
npoTHBOAMcTBOsaTb npoTHBi noneceHHUX'B napy- 
menifi, h npano orpaHHqnBaeT'B 9to no^yxA^me; 
B'bj'B npaBa Ha dpaui, a ecTb tojibbo lopH- 
AHMecKifl orpaniiqenifl ecTecTBennaro' nojio- 
Baro HHCTJBBKTa; y OTi^a n^n npana pacnopn- 
saTbCA CBOBHH A'i^TbMR, a TOJibKO lopHAHqecEifl oipa- 
Mqeflia 9Toro pacnopaaenia. Koneqno, mokho npeA- 
CTaBHTb ce6iy mto npano, orpannqnBniH ecTecTBennyK) 



— 193 — 

cBo6oAy, npHSHaoT'b ee ]I3BtcT^oft Mtp'b, h bo* 
TOMi> roBopHTb, qTO qejiOBiR^ HMiieTi npaBO Ha 
BTQTb ocTaxoR'B CBO^o^Bi. T^fioe npoACTaBJieHie nu 
HaxoAnMii y pHMessx'L lopHCTOBi, KOTopue coBOByn- 
uocTb noAo6Huxi lopHAHqecKHX'b HopMi^, o6o3HaqaK)T'b 
o^m.HM'L BEapassemeifB -jus naturae. Ho TaKoe 
npeACTaBjeme yMtcTHO pasBt OTHOCHTCJibHO A^cno- 
THqecKH ynpaBJifleMHX'L Hapo^OBt, rjifk qejiOBiK'b 
caifB no ce($t BnojH'b cqnTaeiCfl ho CBO^OAHEiM'b, h 
BCA CBo6oAa, RBEafl OGTaBJieHa eny, saBHcHTi ot'b 

METJIOCTH A^CnOTa, CJltAOBaTejbHO OCHOBUBaOTCfl Ha 

nojioacHTejiBHOH'B npaBib. 7 eui> ace whTi> HHsaEoro 
ecTecTBeHHaro npasa, o KOTopoMl) (5h mokho cKaaaTb: 
natura omnia animalia docuit, a ecTb tojibko eciecT- 
BeHHaa CBo6oAa, orpaHsqeHHaa, npaB^a, hhoS pasi 
3HaqHTejii>flO, BOJiefi rocy^apcTBa. KaKi TepMHa-B 
^ecTecTBeHHoe npaBo", fi^M naci hh 6ojibine, 
KaK'b npoTHBopiqie; TaKxe Toqno h TepuHHt ^no- 
jioaHTejibHoe npaBO*" ecTb hh (Jojibnie, KaK'b njieo- 
HadM'b, noTOMy qTo H'bT'b npaBa, KOTopoe ho 6uJio 

" 6u nOJEOSHTOJIbHHM'b. 

§ 5. 

B'b cHJiy CKasaHHaro, bc% lopHAtrqecKk HopMH 
Heo6xoAHMO pacnaAaH)TCfl Ha CTOJibKO KJiaccoBi, CKOJibRo 
ecTb BT) qejiOBtqccKOfi npHpoA* HaKjiOHHOCTeS k-b ' 

AtflTeJIbHOCTH HJIH Kb 6e3AtpCTBiK). B'b qeM^ COCTOHT'b 

9TH HaKJiOHHOCTH, — HsyqaeTi ecTecTBeHHaa HayKa, 
T. e. ncHXOJioria. 

§ 6. . 



Bcb OTHpaBjenia ji^jmiii pacnaAaiOTCH na rpE 

13 
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6oJLhmiL rpynnu: pasyvi, ^jbctbo h xh both He 

HHCTHHKTH. TeRHMI o6pa30H'b H BCO UpaBO ^TOJISHO 

pacnacTbCfl Ha rpH ((ojibniifl rpynnu lopEji.HqecKSX'B 
HopiTb: orpaHH^eHifl ecTecTBeHHOfi cbo($oabi pa3yHa, 
qyBCTBa h shbothhxi nncTHHETOB'b. 

I. PasyHii otfflapysHBaeT'b cbod A^HTejibHOCTb bi 
Hsy^eniH, MHnijeHiH (t. e. cpaBHemH h yiioaa- 
BjiDqefliH) H Bi coo6H],eHiH MHCJiefi. GsoCojifl, MuaH 
He M0X6Ti> 6iiTb orpaHHqena noj[osiiT6diBH£iMH ycTa- 
HOBJieHiflMH He MoxeTTb 6HTfc orpaHHqefio nay- 
qenie h coo^n^eme Mucjiefi. GiOAa npHHavMexaT'b bi 
pasHHXi rocyAapcTBaxi nocxaHOBJieHia oC'b orpaHH- 
^mm cbo6oah o6jnmsi h cbo6o;ih RHHroneqaTanifl. 

y Koro cjia6a cnoco6HOCTb noHHuaHia, tott> ho 
HMieTi oxoTU Ki> yqeniio. Jifijil^^ shbothha no- 
tfysA^Hifl MoryTi» pasBHBaTbca B'b ^eJlowbK'b pjo TaEoft 
CTeneHH chjui, mto snojiH'b OBJiaAi^BaioTi woBtsoMi/ 
H po»AaioT'L Bt HeMt OTBpani,eHie k'b yMeaiio. Mh 
MOffieMt Ha(5jiK)AaTi> 9to eseAHeBHO na AtTaxT>, oco- 
(5eHH0 Ha MajibiHKax'B, BCTynajontHxi bi nepio^'t 
nojiOBaro pasBHiifl, h a^'X^ Ha ynHBepcHTeTCEoi mo- 
jiOAeaE. TaKie mjiji mwhrn^ HaooHHOCTL ^to E¥[6jjif> 
AtJiaTb HHoe, a ne y^HTbcJi. Ho h 9Ta ecTecTBenHaa ' 
GBodoAa M0seT7» 6mh orpaHHqena nojiosHTejibHHH'b 
nocTanoBJienieH'b. E7» TaEHHi orpaHHqeniiiM'b npn- 
naAJtexaT'b nocTanoBJieHifl OTHocuTejibHO npnnysA^HiA 
wb mEOjiaxi, H npHHyxAeHia nocin^aTb EOJUierin. 



*') Oiciojta H ^ocJIOBH^a: mhcjii ne MaxarE noniJiHHiii. 
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§ 8. 

II. 'qyBCTBO ^ MoaeTi cTait mothbom'b nocTyn- 
ROB'b H wb 9T0MI CHHCJii AonycRaeTB orparaqema 
nocpeACTBOH'b npasa. Hanp., BposA^HHoe sasAOMy 
moB'bsy ({jiaropacnojioseBie, xotb b^ hhsx'b h vb 
cj[a($ofi exeneHH, Mojserb cTaTB mothbomi A^penii 
H 3aB'&iii:aTejiBsiiix'B OTBasoB'B, H npaBO nLOX&n to 
H Apyroe orpaHHqHTb bi HSBtcTHoS cieneHH. B'b 
TasoM'b poA'b ecTb HHoro orpaHHqemS B'B pracKOMi* 
npaBt. 

GTopoHa qyBCTBa Hoseri 6hti> cjiatfo pasBHxa 

B'B WOBtKib H nOTOHy mHOBHTCfl ocHOBanieMi 
oiiyiii.eHifl H3BibcTHaro A'^ficTBia^ lor^a Eas'B 
nojioxHTejibHoe npaBO MOserB npHnysAaxB e^b co- 
Bepmemio aToro ^tficTBin. Xojio;i;HHft h 6e3y- 
^acTHHfl qejiOBtK'B toehH npo^B HHmaro; nojio- 
atHTejBHoe npaBO npHHyxAaeT-B ero kt> noaepiBo- 
BaniflM'B B'B nojiBsy (J'&ahhx'b. 

§ 9. 

III. To xe caMoe moxho CBasaTB h OTHOCHTejiBHO 

SHBOTHEIXl HaEJlOHHOCTeS (hHGTHHETH, CTpaCTH). 
FaSBHBniHCB B'B CHJBHOS CTeneHH, OH'b MOryi'B TOIEaXB 

qejioB'bEa Ha A'^flxeiBHOCTB; nojiosHiejiBHoe upaBo, 
B'B TaEOH'B ciy^ai mosot'b AO HSBicTHofi CTonem 
noHysAd'TB JSJb 6e3AMcTBiH), nanp. loseT'B orpann- 



BC£) CTOpOHJ ^yBCTBHTeiBHOCTH Vb SH3HH ^eiOB^HeCKOfi 

AymH, T. e. Bct opranii HyBCXBHTeiBHoctn o6o3Ha^aK)rb bh- 
paaBeHieMi <^yBCTBO». 
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qiBaTb nojiOBoe coBOsyueuie, o6zopcTBO, HSjEnmee 
iii»flHCTBO, KjdjiK caHoynpaBCTBO no noBOAy nose- 
ceHHOfi HecnpaseAiiHBOCTH, h t. a- Byiyqn pa3BHTii 
CJia6o, ZHBOTHHUI HaRJOHHOCTH uo6yzA^K)Ti qejLOB'bKa 
6e3AMcTBiK). TaKOMi> cji} qa'b nojiozHTejBHoe 
npaBO Moxerb noHyzA^Tb Kh A'^^ejibHOCTH, nanp. 
cynpyra Kb coBOKynjiemio, OTi^a — aadoTJHBOCTH 
CBOHX^ A'bTflxi, rpazAaHHHa— ri san^HTi poAHHu.; 
OHO Hozeii noHyzAaTL ^eJiOB'bRa ri nojiqaHiH), rtb 
«npoTHBOAbfiCTBiK) noHeceHHuirb ocRop6jieHijni'B, a^® 

Rl UpEHflTil) HHinH H IIHTbfl ^). 

§ 10. 

npaBO, cymecTByiomee HCKJiioqHTejibHO bi hhto- 
pecaxi odmaro djiara, yze B*b caiiOMi Haqaji'& 
ocHOBUBaeTCfl Ha CoodpazeniH nocjitACTBiB (Reflexion); 
OHO HiikeT'b i^tJibH) yTBepAHTb rocnoACTBO pasyia 
HaAi* qejiOB'bqecRHHH cTpacTjiME h qyBCTBaMH, t. e. 
npeBpaTHTb ecTecTBOHHyH) CBodoAy vb cBo6oAy pa- 
ByiHyiD ^^). IIocTaHOBJieHia nojozHTeJCbHaro npana 



^) Hanp. OTHOCHTejBHO Toro, rto ptniHTejbHo'o6HapyxHrb 
HaMipenie yMepTBHib ce6a ixuoAOM'b. 

Ywb H pasyjTB^caHH no ce6t osea'iQkKrb oaho h Toxe. 
Ho yHi HasHBaiOT'bpaayyoMi, Eor^a oni flujifleTCfl peryjiAio- 
poM'B HejOBiqecKaro qyBCTBa h hbcthhktob'b. Tasi roBopATb 
pasyMHOMi H HepasyMHOM'B CjaropacnoJoseeiH, o pa- 
ayMHOMi H HepaayMHOM'B caM0JiH)6iH, o pasyiiHoff h nepasyMBO^ 

J[]D6bH K1> A'i^TlIH'B H T. H TaKl EaK'b BX SHBOTHOlTb 

H^TB noAo6Haro peryjHpoBaHui ero nyBCTBi hih ero hhcthhs- 
TOBi, TO ero H BasHBanT'B HepaayMHux'b cymecTBOMi. 
TaiTB KaEi Bce npaso ocHOBano ea coo6paseHiH nooitACTBiS, 
TO no dxosiy vb mpb shbothuxi ne Moxerb 6utb hh EaKoro 
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Bi> rocyxapcTB'b EirbiOTi Tose 3HaqeHie, kesi h 

t4 HOpMH, KOTOpHfl OTA^JIbHHft MeJOBtKl npeAHH- 

CHBaeTT* camt j^ae ceda. OTAtJibHHfi ^eiOBtK'B 
Toxe opraHHSifb, KaK'E h rocyAapcTBOHHoe o6iii,ecTBo; 
^a! Bc4 rocysapeTBeHHM odmecTBa hhtto HHoe, 
EaR'B KoniH qeiOB'&qecKaro opraHHSia. H tfjiaro ot- 
A*JibHaro qejiOBtKa ipetfyeT'B, HTo6hL oai* orpaHH- 

^HBaJI'B aBTOHOMiefi, B'b CO^CTBOHHOHl CMhLCJlt CJOBa 

orpaHH4HBaj['b cbok) ecTecTBeHHyio cBo(ioAy h npes- 
pamajii ee bi paayiiHyio cBodoAy; h s^tcb aBXOHO- 
MHmEafl HopMa ecTb npoAysT'b mugjih. 

§11. 

OtfmTb npaBa ecTb o^jiacTb TOJbEO cTpacreS h 
MyBCTBi; OAHH'B A^cnoTHSH'b CTpeHHTCfl orpaHHqHTb 
H paayMi. 

§ 12. 

lOpHAHqecKaa HopMa coAepsiT'b bi> ce^t Bom 
o(!iiiecTBaB'BnpoTnBynoj[OSHOGTbBOj[H6ji;nHKqHaroj[0]ta. 
Bom rocyAapcTBa HoaceTi 0uTb japflMo BupaaRena h 
nocTauoBjieHa HopMofi. TaKia nocTaHOBJieHia npaBa ea- 

3IiIBaK)TCH 3aR0HaMH; HO yCJIOBIfl COBI 3aK0Ha HO- 



npaea: no 9Toif ate npHHHH* He cymecTByeTi BOBce jus, quod 
natura omnia anim'tlia doriiit. CHcueme Kaxj^aro hhj^hbh- 
AyyMa. KaKoe mm BCTpt^raeMT. wh rqejiiHOiix yjii^ii hjh vb 
MypaBbKHo^ Kyqi, ocHOBaHO He na coo^paacemn nocjitACTBifl. 

MOKHO npHHflTB 3a JlOCTOBipnOe, HTO TOTL yAHBHTCJIbHHfl 

nopflAOKt, KaKojf MEi 3aMi4aeMb y aruxiHCHHOTHuxL, ocHOBani 
Ha OAHOifb no6ysAeHiH npHpoAU, KOTopoe mu o6uKHOBeHuo 
HasEiBaeM'b hhcthhktomti. 
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rjn ten pasinm n Ton mjm xpynm rocf * 
Al^pcnit, eootfpasHO ero jcrpoicTBj. Ho bqu ro- 
efwpcTBS msen 6arh o((uBjeiui i noApasyii- 
BaeMO, I n Taxon cjiy^at ou mosen 6iiTb 
pacnoaHaaa toaeo no OAHoatfpa3Hoiy odpan^emi) 
otfmecTBa n oahsu m rtu aw ^n^Kiou 
oTHomeHian. Hoc jus, roBopim Ea&ii, in taoitom 
comprobatnm est, nt non fnerit . necesse scripto 
id compretendere TaKaa npHAH^ecaaa Hopu, 
KOTOpyio 6e3io.iBHO nocTUOBjaerb ce&k can napox^ 
H aarbn nocToamo ei CJitAy^y HaaBana Dpic- 
TaiB Q6u^HBWb npaBOM'B Bupazeaie o^eHb ho- 
jAaMBo; vb canon KkJL% DpHAaqecm nopnn, oc- 
BOBHBaDnuflca na aoApasyntBaenoi BOJit napo^a, 
B03HHKJIH He H31 o6mfui, ^ 0AH006pa3H0e OT- 
Homefiiey bi soroporb o^HapyzHBaerca DpHAH^ecEaa 
Hopna, HO noAXOAHTb noAi noHHTie o6Hqaa. Bee 
npaao ocHOBano aa coodpaseaiaxi pascyAca, h ny- 
Ten o6msiSL ne noxen BosflHSHyTb hh OAHoi npn- 
AH<iecKoS HopiH; ci> ^^pyroi CTopoHH, ne Bcaaoe 
OAHOo6pa3Hoe OTHOoieHie loserb 6uTb o(k>3HaiieHO 
ifupajteaien ^o^HMai''. 



*•) L. 36. D. d. li«g. (1. 3.) 

IIoBOAOn n aroxy > nociyacHjo phm CKoe HasBame 
consuetudn h OTO»;(ecTiueBie aroro dobjitui (tb rfeM-B, koto. 
poe MH o6o3HaqaeM'B cjiobom'^ <o6uh2A>. Cm. HHaKe npHM. 51 . 
]noApa3j3;iBaeMoe corjacie bi Hapo;(i pHMJflHe o6o3HaHaj[H 
KaKi species consuetudo; TaKi Hanp. rep]ioreBiaHi>: quae 

ODga consuetudine comprobala suut veluti facita civium 

conventio. 3to eeBOSMOSHO npn Hamexi 6ojie TicHon no- 
HJiiiH <o6iiqaff». 
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§ 13. 

TaK'b KaK'B Bce nptoo ocHOBano Ha coo6pas6B. 
jifiSL o($ii^ecTBa i^ftjiefi, to OTHOCHrejBHO sasoHa — vh 

3aS0H0AaT6JI'b, a OTHOCHTOJIBHO HOpMl, tfeSMOJIBHO 
nOCTaHDBJieHHlIX'B CaHHHl HapOAOlTB — BlHapOAt 

rocnoACTByerb cosHaflie HeotfxoABuocTE, hjih bh- 
pasafiCB yA&qH^e, y($taEA6Hi6 b'B iitjiecoodpad- 

HOCTH. 

§ 14. 

IIpaBO BUCTynaeT'b sa HaAJtezaii^ie npeA'bjiH, KorAa 
orpaHH^HBaeTi) HHAHBHAyajikHyK) GBO($OAy (iojiimef, qtai 
CROJiBBO HysHO B'B HHTopecax'B o6iitaro 6j[ara, oho 
cTaHOBHTea dedCHHCJeHHui'B npaBOMi, H 6e3cxiic* 
jiHua' AOCTHraerB Bucmei CTeneHH, KorAa noJioacH- 
TejiBHaa Hopxa npasa cTpeHHTa coBopnieHHO ycT- 
paHHTb Easoi HH^yAB uwm npHpoAH. BiritCTO 
Toro, ^to6h coAMcTBOBaTB 6jiary ot^miecTBa, ragoe 
* 

*^) CpaBH. cit. 1. 36. D. d. legg. (1. 3): Immo magnae 
auctoritatis hoc jus habetur, quod in tantum probaum est, 
ut non fuerit necesse scripto ad comprehendere. SiiaHHTl, B'B 
9Tflx:b cjiouaxi) IlaBJrb npAMo BHCKaauBaerB, 4to npaBO, 
ocHOBaHHoe Aaace h ua longa consuetudo, Bce^iaKH ochobu- 
BaercH na coo6paxeHiflX'b pascyAica, qio i^ecoo6pa3HocTB, 
KOTopaa Aomna, 6uTb AOCTHraena nocpeAciBOiTL TaEHxiHopH'^ 
AO'Toro 04eBiij(Ha, hto 6ujio 6u Heji^nuML npesHaBaxB ciuy 

laKHXl HOpMl 0C06UU1> SaKOHOM'b. IIOHflTHO CaMO C06o9, ?T0 
OTHOCHTeibBO dTHX% HOpM'b, , KaK% H OTBOCflTeJBUO BCfliCarO 

cooCpaxeBifl pascyAica, B03M0SHa oiUH^Ka. Non ratione intro- 
ductum, sed errore primum, deinde consuetudine obtentum 
est, roBopffTb pHXiaHe. L. 89, eod. 
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npaBO CTUOBMTCJi ■cTJt.iaHieii sapo;^. Hoxp^^j- 
- itBaeiiii)! nomHOBJieHifl Hapoxa, o6o3Haqaenu bh- 
paxeeien otfaqHaro npaBa, He lorm aaRivwTB 
^gh ee(^ noAo6Hoi ((eaciHCJiiipi noroij vro 
Hapo;^^ Bcer^a HauoneHi coxpasiiTb sasi mozho 
((ojibiiie CBOD ecrecTBeHHyio CBo6o;(y s Ha-iaraenna 
ce6a orpamiqeHiiE TOJb&o Tor;^a. Kor;^ bto 6e3fc- 

JIOBHO HeotfxOJlHIO. Ho aTO B03M0ZH0 Bl> o6jacTS 

sasoHOJiaTejibCTBa h bi raROii cjyqat ocHOBHBaerc^ 
Ha 3a($J7z;^eHiH hjto npoHSBO.i'b saKOHO^arejifl. Ofo- 
tieHHO HCToqHHKi 6e3CHHc.ieHHHX'B sasoHOBi spoeTCfl 
B'B CTpeiJieHiH H'bKOTopHX'b 3aKOHo;^aTejei BOSBecTS 
na CTeneHb DpHAHqecKHxi ocHOBami, HpaBCTBeHHHe 
npHHD^HnH, KOTopiie enpaBeftJiKB'; caiH no ce6t, ho 
npH dTOiTB He c6o6pasaH>TCH <{)aKTHqecKifl OTHomemfl 
napoAHofi xh3hh no;(0($HHfl nocraHOBJieHiH tot- 
qac'B .ie BHSEfBaioTB sa co6oi ($HCTpyi) peasuiio 
ecTecTBeHBaro BanoHa. Ohh j^MeTByiorb na rocy- 
;^apcTBeHHoe t*jio, saK'b pBOTHoe. OTAi-ibHOMy qe- 
jiOBtsy HeB03M0XH0 yeTOHTb npoTjiBi BjeqeHifl npH- 
poAu; saKOH'b He BHnojHJieTCA; Hapo^Hoe Hyqeiie 
npoAOjrxaeTCfl 6oj['&e hjh Menbe AOJro h saROHi 
HjiH Hesai'bTHO sa^HBaem, hjih npHpo^a sartBaerb 
ptfflHTBJibHyK) (Jopb6y, qTo6H OTCTOHTb CBOH upaBa. 
•Naturam furca expellas , tainen usque re- 
curret.» 



*•) CpaBH. cit. 1. 36. 

»*) HexbSfl onpaej^TB, eciH rocjAapcTBt, fa* cymeoT- 
Byfomiit oCmecTBeHHufl nopaAOKt saTpyAnaerb ilth A^Jaeii* 
ncB03M03KHUM% AJVH MHonix'B 6paKi, a MexAy 'ri^M'b HasHa- 
HaiOTCH CTporifl HaKasaHiH sa stupium. 
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§ 15. 

BcHsaii cMd AymH, nyxeii'B uocTOflHoaro upjLwb- 
iiem& en AOBeAeHHaa ao TaRofi BHcoKOi CTeaeftHy 
MTO qeJLOB'hK'b '^jBCTByeTt nodyatAeflie npH;M4Hm 
.9Ty CHJiy dest Bcawo BHtinflaro B036y»jB;eHia, Ha- 
HHBaeTca o^HqaeM-b ^^). TaK^ Moryx^ CTaTb odH-^ 

^aeMl H aCHBOTHHe HHCTEHKTH. HdB'bCTeH'B n Fe- 

coMHtHi TOTT. 4)aKT'B, qio npo^ojiaHTejibHoe aaHflTie 
' nojiOBUMH YAOBO^ibCTBiflMH paaBHBaeT'b CTpaCTb m 
aTHM'b y;^OBOJIbCTBiflM^. TaKHM-b o^paaom coBOKyn- 
Jieaie ji,M cyflpyroBi CTaHOBHTca o^n^aeHi. He Mente 

H3b4cTH0, qTO JIH)60Bb K'b mJiOflfiXiJll ^^), CKJIOHHOOTb 
tCTb, CTpaCTb K'b dopbd*, HH6THHKTI HpiO^ptTaTb, 
HHiBTHflKT'b CKpHTHOCTH, OT'b nOCTOflHHarO npHMtHeHifl 

ycHjiHBaK)TCfl H CTaHOBaTca o^HqaeM'b. Ma;io Toro, 
HCTopia MoaeT^ ynaaaTb Ha i^tjiafi pa^i mjifiii, y 
BOTopHX'b JKecTOKOCTb 6HJia noTpe(5flOCTbiQ 3Eec- 
TO^ifl HaTypH, KOTopHMT* cy^bda OTEaaaJia B'b ^e- 
BHqecKOfi CHJit, HeodxoAHMofi Toro, ^To6l> ocy- 
n^ecTBiiiTb Ha A'bJit cboS odbiqafi, nojibsyioTCA HHUM'b 

Pn^cKoe Bupaaceeie consuetudo luape. Oho paBHO 
yn'fecTHO II TaMT), KO^;^a npn HSBtcTBUxi npej.nojioKeHiax'B 
'lejiOH'feKt ofiHKHOBeHHo coBepiuaeTX AaHHH3 nocxyiioKi 
no ap-feioMi o^cyacjteHin. cj-fej^OBaxejibHO, nocTynoKb bi cHjy 
npHHUHna, ocuoBaHiiaro Ha poscyAK'b; cpasH. Hanp. L. 50. 
D. d. legat. I: ante omnia ipsins patris lamilias consuetudo 
exquirenda est. 9Toro MU He HaaHBaeMii yae «o6HHaeM'bi. 

Ckojbko xoaaeBT) cTyAeHHecKHXi KitaprHpi nonjaru- 
jiicb na aroT'i. ofiw^afl cbohmij iiMymecTnoMi ! 

Bi Jiroiax-B, oCpasoBaHHHXt HBaqe, sToi'b o6Hqaff o6- 
HapymiiBaeTca bi> nposBJiaiomeHCJi asopaAcxBi. 
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opf»en ^ npnineHU 60 je cBom . tfjnmn. 
TaKOBO neHHO opjsie — canpa, ui npaeuBHle 
ocTpoyne, ran sasi toTBpa eert hhvto shoo, mrB 
paspynuiTaiBHoe ocrpojne. J^n Betxi Tanxunn 
Ael o6Hqai[, pasTOBopHHi ashkb o^evh ecrec TBerao 
cos^aJTb ■ oeo6m[ BBpaxemfl, nanp. crapoe a^th, 
o6xopH, 3a6iflKii (ajU ciOBecHoi (k>pb6H — co- 
BOHpocHHKH), CKynAu, THpaHH, m specie ceieftHHe 
THpaHH II T. n. GTaBHUi otfmaen, sbbothho 
BHCTHHKTH paapymaDTb rapiOHii) ncHxnecROftxHan, 
TOJKaBrk neiLOBiiOL Ha 6(jfi6j canm co6oi h 
ApyrmiH, H TasHiTB o6pa30n coaA^inrb a^ Hero 
AUcTBHTejibHoe CTpaAaHie, h botb no^eiy on 
yA^^HO HasBaHH ^CTpaerjiu'' . 

§ 16. 

Ho KpOHt ZHBOTHHXl HHCTHHKTOBl, H qyBCTBa 

vb CBOHxi pa3HOotipa3HHxi> HanpaBJieHuix'b, Horyn 
Tose craTb otiuqaeiT», ^jih ooctoahho O A^saTbca 
HXi BJieqemK). Tas'b (JjiaropacaojoseHie, on no- 
CTOiiHHaTO npHitHeniji, aoxoahtb.ao cieneHE 6e3- 
pa3eyAHaroAo6poAyfflifl,^yBCTBoyBaxeHk, T,e. 3aBHcB- 
MOCTH, AOxoAHTb AO , TpycocTH HM noAotfocTpacTk. 

EtO nOCTOAHHO yCHJLHBaerCJI BHHOJHHTb CBOH, pa3i 

npHHHTiu, HaMtpoHUiy CTaHOBHTCfl 00 iipHBHqst yo- 
pAHf^eifB; KTO nocTOflHflo roHHTea 3a OAodpenien 
juoflfiH, CTanoBETCfl XBacryHOMi. IIocTOflHHO Bocnir- 
THBaeMoe qyBCTBO codcTBeHearo AOCTOHHCTBa OTano-. 
BHTca ropAOCTLK), CTpacTBH) BjiaAH^ecTBOBaTb H npe- 
He6peraTB Av^jif^m. OcMOTpHiejiBHOCTB, ciaBniH nps-. 
BH^KoS, jiibJL^n qejiOB'bKa HHHTeJiBHUH'b AO I'oro, 
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^TO owb SHBOTi Bi He(^on<iaeHofi Tpeaor'b, nwb 
MyxH A^^aen cjioaa h HHRorAa He p'binaeTCJi fla phce'b; 
Tor^a Kasi cii^jiocTByHHqiiii He eAepsHBaeiafl, ciano- 
BHTCH HacTOflHi,HMi jierKOMUcjiieM'b H HaROHei^^b o6pa- 

D^aeTCfl BT» tfeayilHyH) OTBaXHOCTB. H c6BiCTJ[HB0CTI» HO- 

xeri Ao:THrHyTB bhcokoS cieneHH h craTB odn^aeMi, 
ecjiH MeJiOB'bK'B crporo qw/in Bct cbqh nocTynKH. Ta- 
KHXi JiioAefi HaauBaioT'B: ^TflsejuS/ „n;eneTEJ[BHufi^ 
V HepiAKO npHXOAHTCfl cjiuniaTB ())pa3y: ^qj.ioai^S'B 
cjiEHiKOM'B lecTeH^B^. TaEie HecqacTjHBuiu bck) 

CBOH) JKH3QB TepHATl HOCTOflHHO Myqefliji COBtCTH, 

TaK'B sasi H TO, qTO OHH ff^Mm^by H TO, ?ero 
He flibum^y HHRas'B ne HOseTi 6utb onpan- 
AaHO Hxi CTpoFHH'B BHyT| eHHHH'B cyABefi. Hhkto 
He coMH'bBaeTCfl, mto h ^yncTBO HSflmaaro ot^ npas- 
thkh ycHjiHBaeTCfl b'b. BucoROft cTeneHH h xopomii 
BRyc7> cTaHOBHTCH o^uqaeH'B. To 2Ee caHoe mosho 
CRasaTB n o qyBCTB'6 CHimHaro: rto uoctoahho 
OTAaeTCfl BJieqepiH) aToro qyBCTBa, BOcniTUBaerB ero, 

TOT'B UO npHBUqRi^ CTaHOBHTCa HaCMtmHHROM'B, JLlSh 

6ht^ CMtaTBca Ha^x BctM'B, HHiAi He, ynycTHTi 
ayqaa, xotb hhoS pad^ nacM'bmRa tfuBaeT'B coBep- 
meBHO HeyMicTHofi. 

§17. 

Bi> o^JiacTH pasyna m naxoAHH'B to se canoe 

^) Ohh uecqactJHBU HjieHHO uoroxy, hto 3a6HiiaK)rb, hto 
TftRi HJiH HBaqe— a rpimuHKH, h ^to bhkto ne yoserB 6htb 
coeepmeHHO npas^ npeAi» co6oS. Bucmei! cieneHH xpyj^o 
ycTaHOBHTL ciipaBeAJiHBHfi H pasyMHHfi iiacinTa6'B, h vb bhc- 
luefi cieueHD onacno yp^suBaxB 8toti> MacinTa6'b, uoioMy 
HTO jierKo HoxeTi abhtbca paea, Eoiopafl cTaeoBHTc^ ry6H- 

TeJIBHOH. 
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HBjeHie. He ocaopHn Ton <{»aftrB, qro yxcTBeHHiiiii 
cnoco($HOCTH ycHJiHBaiDTCfl orb nocTOflHHaro ynpas- 
Henis, H HuniJieHie nocTenesHO CTaHOBVTCfl otittqaeM'b. 

ThKITX'B HlICieBHO — A'bflTeJIIiHHX'B JIOAelt npvxo^^HTCA 

BCTpiqaTb oqeHb qacTo; hx*^ Ha^^HRacofB ({tHJiococtiainr 
Bi T'bcHtSmeMi CMHCji'b.TaKOft^eJOB'fcR'B HHqero Tas'b 
He 60HTCH Kasi noH'bxH CBoet A'^flmbBOCTH, h ho- 
TOMy OH^ BOAeTT) yeAHHefifiyK) XH3flb. Oax Hadt- 
raeTi JHO^eS. He nHTafl R'b HHM'b HenaBHCTH „h 
ApysHTCfl cb tfesMOjiBHUMi KycTapHHBOifb^, noToxy 
qTO D0CJ['b;i,HiK MOJiqajiHB'b, paDB'b TOJbKO inenqeTCir. 
TaKoS (J)HJioco(J)i (Jojibffle Bcero doHTca Toro, qxo 
HasuBaeTca ^ uomHHMinefi uy^jmaoS ^, ohi ho 

JIlotfHT'b He3HaB0M0B TOJIHEI, Oj^HO HpHCyTCTBiQ 

KOTopot jHfflaeT'b ero npHcyrcTBifl ^yxa; owb He 
HaBH;i;HT'b HexaHHqecRHXi sanflTiS, ir ho toahtch 
AJiH o($iu;ecTBeHHoS £H3hh, noTOHy qio ohi ho mo- 
xeTT» cjiiAHTb 3a pa3roBopo]rb, t. e. 3a HHCJiflMH 
Apyrnxi), owb Hoxei'b OTAaBaTbca TOJbRO CBOEXb 

COtfCTBeHHUM'b HUCMH'b. 

§18. 

BcflRifi o6uqaS npHBO^HT^b qejiosi^Ra' vb gocto- 
flHie patfcTBa, h noTOMy oqeab yji,aqHO BupaxeHie: 

OWb nOABJiaCTeH'b CBOHH'b CTpaCTflM'b, T. e. CBOHHl 

o^HqaflM'b. OcBO(JoAHTbCfl Hsi TaRoro pa(JcTBa, — boti 
TpyAHafl, xoTb H AOGTO^Hafl sa^aqa, caHOCoaHamH h 
caHOBOGHHTaHifl. GBo6oAa TaRafl Ha3HBaeTCfl npaBCT- 
BeHHofi CBotfoAofi. Ona coctoht^ B'b nojiHifimefi h 
HeaapymnMofi rapMonin ncHxnqecRoS xh3hh; bi neK 
saRJEioqaeTCfl BUCoqaSmaa CTeneHb qejiOBiqecRaro 
,rtacTbfl. 
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§ 19. 

OCaqaS npoH3BOAHTi cTpaAaaie He tojibko ^Jifl 
Toro, KTO hOJ^^EEewb any. ho duBaeii qacTO Bpeji,eHT> 
H ;^M odmecTBa. HacKOJibKO duBaeTi owb Bpe^efl^, 
sa^a^a od^eciBa, t. e. uoJioMTejibHaro npaBa, — 
orpaHH^HTb ero nyTeMi npHHy»A6Hifl, ho tojibko 
Bi dTHXi pa3H'bpaxi. B'b canoHi A'^^Jit, xasi 
KaKi) o6uqaA MejiOBtKa cTanOBHTCfl BTopoi 

npHpo;i;ofi, TaKi RaR'b oht> hhrto nnoe, Ras'B jifl- 
BeAeHHoe pfl BHcmefi CTeneHH Bjie^enie ecTecTBeHHaro 

3aR0Ha, TO A^fl TOTOy KTO" HB Wb COCTOKHIh OVb 

Hero 0CB0(}0AHTB:*fl,(a cjia6ocTB 9Ta CBOficTBenHa ho^th 

BCtMl), 6jPfiTb 60JIBfflHMl C^aCTBCMl, — CJiyfflaTBCH 

CBoero o^H^afl. IIojioiKHTejiBHoe npaso, HMtion^ee 
D;tjiBK) 6jiaro o6ni;ecTBa, npflnuio 6h bi npoTHBO- 
p'bqie CB caHHX'B co6ofi, HpeHyxAaJi '■iJieHOB'B 06- 
H^ecTBa 0TRa3UBaTBCB OT^ o6mmYhj KOTOpue 6e3- 
BpeAHH fl,M cyntecTBOBania odn^ecTBa ocodenno 
B^ Ttxi cjiyqaflxi, EOCAa HAeT*B a'^jio 061^ o^uqaax'B, 
CTaBfflHX'B qepToi xapaETepa n;4jiuxi kmccob'b jihui,. 
T. e. cocjiOBifi, mn Aaxe BomeAHiHxi b^ Haii;io- 
AajiBHuff xapasTop'B. Tame o6u^aH aoji^hh 6utb 
paxaeHu nojiosirrejiBHHMi' npaBOM'B; CTicHenie hxi 
npnqHHfleT'B nenpiaTHOCTB OTAtJBHHM'B Jimasii, ocTa- 
BaacB piniHTeJiBHO (JesnojiesHMM'B ji,m i^tjiaro od- 
n^ecTBa. 06i> stom^b to hmbhho npHHi^HH'b 3aE0H0- 
AaTeJiBCTBa h roBopHTi HMnepaTopi KoHCTaHTHH'B 

B'B CBOeM'B peCKpnUT'b, EOTOpOM'B MHOrO TOJIEOBajIH, 



^'^) Ma yKaseMi sjiMh xotb na 3anpe)ueHie EypeiB la- 
6aK'B. 
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xoTb HKRorAa He noHHHajiH: Gonsuetudinis usus- 
que longaevi non vilis auctoritas est **). 

§20. 

I 

XapaKTepHCTHqeeKafl qepTaABopflHCTsa, A^jiaK)m;afl 
flsi qjieHOBi ero oeodut KJiacci ^\ ocHOBHBaeTCJi 

eAHHCTBOHHO Ha qyBCTB'b CO($CTBeHHarO ^(OCTOHHCTBa, 

AOBe^i.eHHOH'b bhcoroS cTenenH, qyBCTBi^, EOTopoe 
BH3UBaeTC£ H noAiepsHBaeTCJi OTqaciff cosHaHieirB 
CBoero BiiflHifl, OT^acTH BOcnHTameirb. yHBqTOseQie 
XBopflHCTBa (He npHBHJiJierii ABopflHCEHx:b) nocpoA- 

CTBOM^ 3aR0Ha — HeB03M0]EH0. OTHHMHTe y pOpHHCTfia 

o^fly ocHOBy, rf^a KOTopoft fl;epaHTca ero qyBCTBo 
cotfcTBeHHarojocTOHHCTBa, OTHHMHTe y Hero ero noM- 
TH^ecRoe stfaqenie, ero nnyntecTBO, Apyraa ocHOBa, 
ROTopyi) A^eTii BOCHHTaHie. ocTaercH ne TponyTOi. 
HieHHO Ta ropAOCTb, ROTopaa ocTaeTCH uo^jA cio- 
laHHaro Moryni,ecTBa, nocii noTep^HHaro 6oraTCTBa, 
BHymaeTi saH'bqaTejibHoe yBasenie. 6. Grott'b pac- 
Ra3UBafl o6i> OAHOM'b mi> TaRHX'B qjienoB'B craparo 
$pafli^y3CRaro ABopancTBa, roBopHTi: 9to dnjii 
un hoi i. me coitame il faut, o^hhi mT> t^x'b ho 
MHornxi H3flni;HUX'B dRseMnJEApoBi CTa^aro ^BopflH- 
CTBa, RaRie h Tenepb ein;e nonaj^aiOTCfl bo ^paHi^in; 
RaRi HsyB'bqeHHUfl craTyH CTaparo h a^^bho ncqes- 
HyBmaro RyjibTa, ohh h Tenepb en];e BH3£iBaH)T'b ri. 
cetft tfjEaroroBi^Hie h yBaxesie co CTopoHEi 



*«) L. 2. C. Quae sit longa coasuetudo. (8. 53.) , 
>^ T. e. KJiaccB mjififty pacno3HaBaeMufl napysHo (no hxi 
o6paiiieHiio}. 



I 
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* Tixi, KOTopHe HHa^e He ORasuir 6u Ao6poBOJibHO 
HH Toro, HH Apyraro, 

§ 21. 

SaM'b^aTejibHoe flBjienie npnpoji.u, qro ^ejFOBi^R'b, ' 

RaS'B H SHBOTHOe, OTl npOAOJESHTCJIBHarO CTOJER- 

HOBenifl erb JdOAbiH, Ben^aHH, (K^craHOBSofi n otho- 
meHiflHH, nojy'iiaeTb npHBflsaHfioCTB 
H 9Ta npflBflsaHHOCTB 6uBaeTi rbvch cvjiBH'be, ^^wh 
jsfijshme jjuPTCJi CTOJiKHOBeme. H 9to noCyatAenie — 

COXpaHflTB B03M0SH0GTB TaKHXl CTOjTBHOBeHifi, TOSe 

HaauBaeTCH o^n^aeH'b, a npEmraTeJibHaff cKJia, 
jMcTByiomaa bi laMxi cjiy^aax'B Ha qeJiOBtKa, 
HasHBaeTC)! ciutofi* odH^aa. Hs'e btofo ecrecTseHHaro 

SaSOHa BHXOAAT'B SlBMElSi, KOTOpHfl MU HaSH- 

BaeM'B npHBflsaHHOCTbH), J^pyal(5ofi, TOBapiimecTBOM'b, 

naTpiOTHSHOH'b, B0HGepBaTB3H0M1>. TO^HO TaEsse E 

€yn](ecTByioni;ifl lopHAH^ecKifl nopMH nyTOM'B 0611- 
.^afl MoryTi BHSBarb bi ce6t CHJiBHyio npHBa- 
saHHOCTB; AM qeJiOBtKa moxot'b CTaTB neoTpa- 
SHMOfi noTpetfHOCTBio, ^to6h AaflHoe ^aETiiqecKoe ot- 
Homenie BcerAa 6ujlo onpeAiMemo wb Hopnaxx uo 
cTapoMy odHqaio. Hanp., qiodu HaTB Hacji'bAOBajia cb 

A'btBMH pOBHHfl AOJIB, HT06u CB tfpaBOM'B B03flHEaJ[a 

o6mHOCTB HMyni.ecTB'B MexAy cynpyrara, m!o6u npa 
Hacji^AOBaHin BiyscKOi noJi'B iwbjii^ npeHMyn^ecTBO 
npeA'B aceHCBHM'B, qxo npH nacj'l^AOBaHiflX'B KorHaTU 
ycTpaHflWTCfl, qio HacjitACTBeflHHe AoroBops odaaa- 
TCJiBHH, qTO OAHO o64iii;aHie 6e3^ BcaKOft $opMH 

HMteTl HCKOByH) CMy, qiO AO^POBOJIBHO AOBtpeHHOft 

codcTBeflHOCTH HO MOxeT-B TpefioBaTB 00 cyAynocTO- 



r 
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poHuee MMno. San lu saurfcTui Bttine, o6u4ai 
fle lojcen €03AaBaTi> lopiiAH^^KHX'b Hopn, flo 
Hozen coxpaHHTb cyn^ecTByioii^i^ DpiwiqecKui Hop- 
MH, KOTopHJi 6e3i Hero noTepflJH 6h cbod euy. 
BoTb noqeiy BecbHa yAa^uo sapaicanTCfl pHMJUiHe 
TaKHX'B DpMAH^ecKHxi Hopiaxi: obtinetar h 
^retinetoi* Opinio necessitatis, aepBOHaqasBHO 
ocHOBHBaBiniicfl Hfteootfpasemflx'b paseyAsa, Ecwisi&rb, 
H TOJbBO ocTaeTCJi <$e3C03HaTeju>H06 Bjie^eHie — cox- 
paHHTb npHAH^eci^yio nopiy, BJie^enie, BOSHHsmee 
nyTesTb o^H^aa. TpynnaTaEHXi DpiXHqecKBX'b Hopirb, 
EOTOpoa BOSHffKiH nyTCHi noApa3yj[t8aeMoi HapoA- 
Hofi i^oJH H nepBOHaqajbHO ocHOBUBajHCb Ha D^ijie- 
coo6pa3HOCTH, Hdpn, KOTopHH HSAaBHa mim'b 
CHjry H EOTOiy ciaJH AoporH HjipoAy, — qfipaayeii 
o6Mqfloe npaBo. TaKHHi) o6pa30H'b yAepxaiiocb 
HHOzeexBO CTapoH'bMei^KHX'b lopHAnqecKHX'b nopn; 
owb HMt^Tb cHjy H Tenepb, xoth hhrto He loxerb 
yKasaTb na hxi ratio, h H^ROTopuH hsi hhxi 

HM'blOT'b CHJiy, XOTH A''^ OTHOmeHli H BSFMAOBl Ha- 
OTOHHliarO BpeHeHH OH'b pftmHTejIbHO ho HM'blOT'b 

exucjia. 

§22. 

G'b HOHHTieMii odmafl ne CA^AyeTi CH'binHBaTb 
qyBCTBa yBasenlH kt> apcbhocth, Toro 6.iaro- 
roB-bHiji El yqpekAeHiflH'B, HpasaHi, o6u?aflM'k, 
naHflTHHKaH'b h nociaflOBJieHiaH'b npeASOBi, KOTOpue 
tojitd imiz leHi^e npHcyn^e EasAOHy ueJiOB'bEy. 3to qyB- 
CTBO TaEJKecoAMcTBymcoxpaHeHiH) cTapux'bK){)HAHqe 



*») Cicero Orat. partit. 37. 
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mmmm^ flOEuiTifl: consuetudo a mores majorum. 
§ 23. 

IIoAO($HO TOHj, Kasi OTi> apoAOJiXHTejibHaro yor 
pasKHeHifl Hoaserb ycHJiHTbca b'b ^ejioB'tst arehhS 

HHCTHHKT'b, HSBtCTHOe qyBCTBO OH yMCTBeHHafl CHO- 

coOflocTb, TaKxe to^ho ohm MoryTT* ocjiadtTb on 
npoTHBynojoaHofi onepaiiiH. 3A*cb saoioqaeTCfl no- 
Ha'rie OTyqeHifl. yKpomefiie aHBOTHHx^ ecTb OTy- 
^eaie; to se canoe moxho CKa^aTb h o BoenHTaHia 
MOJOB^bRa; wbjji,h BOCDHTanie bi cyn^uocTH ecTi> hh^to 
Hfioe uaKi yRpom.eHie. yRpoi]i,eHie gbohxT) KapoAOBi 

^eCnO'I'lI odUKHOBeHHO 0<503Haqa]0T1> HSIill^HblMl BU- 

pajReHieHii ^RVJbTypa'' . , IIpHBAsaHHoeTb jifOA^iM'b, 
Bem.aH'b; o6cTafiOBRt, OTfiomeHiiiHi h lapBAH^ecRHH'b 

HOpMaM^, ROTOpofi 6UJIK l^^Hh BHlDe, HCHesaeT'b 

nocTeneflHO n^nwh OTyqcHia. JUpyaitfa nponajtaeTi 
OTb ftojirofi pasjiyHH, jik)(5obi> ki> poAHHt h k'b OTe- 
^ecTBy nocTenoBHO Hs^esaeii oti AOJiraro orcyTCTBia; 
flfiMe npHBflsaHHOCTb K% OTeqecTBOHHOMy npaBy h3- 
lesaeii nocTeneHHO, ecjtn fiapoAi» bi Te^enie i^ijuxi 
CTOJitTifi BHHYffiAeH'b SHTb no^-B rocnoACTBOMi qy- 
xaro npaBa. TaB% PojimTefiHT) noXnaAaei^ BJuaHiio 
AaTGRoi HaniioHajiBHOCTH; 4)paHii,y3CRifi xapaRTep'b 
o((ocHOBUBaeTca b^ JIoTapsHrin h djtbdacb; J[om- 
6apAui H BeHeii;ia OH^Dte^HBaioTCfi. BBeAenie pHMCRaro 
npaBa b-b TepiiaHiH), ROTopoe cjitAyeTi CMHTaTb He 
npepuBHHH'b H i^enepb en^e npoAOJisaioii^HMca, 
BBe^enie 9to bo MnorHX'b OTHomemax'b hh^to HHoe, 
RaR-b cjoxHHfi npoiieccTb OTyqeHia. BtoS poMa- 
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npo4)e€eopn, soropHxi HaamaDn ponncTUv, bo- 

pMqecKoS IDKOJH H'fcrs hctvhh m cnacem, ■ xoTfln 
Haci ytiiAHTB, MTO BHKOnaHnoe rji'fc hm($7as vh 
corpus joris lapeqeHie xp^Buro pacKaro DpHcra 
npocTO cjaeTb v jifin Hacb Rfken o^iaareAHyi) 
CMjy*. 

§24. 

yqenie o&b ii6mmwb npaat aanyTaHHO, hotomj 
HTo cjiOBa ynoTpe6jiflH)TeH A^ifl OBHaqema raKiixi 
noHarit, BOTopun ohh BOBce He Efjn, noroxy 
MTo yqeHHe oahoI h toS ze (|»pa3oi cBasHBaDTL 
paaHopoAHHfi noHaria. 

EcTB MH^Hie, 6yAT0 Bce o6mBO% npaso ochobh- 
Baerca na ytftxACHia Hapoxa, t. e. na coo6pa- 
zefliflX'B pa3cyABa. 3to HecnpaBeAJiHBo, no^iv 
Bet rk lopHj^HqecBia flopim, Koropua npHqacjEHiorB 
Bi o({nqHOiiy npaay, ocHOBHBaioTca ho ^a pa3cyABt, 
He Ha y^'bSAGHin; OH'fc oenoBUBaDTca Ha BOJii 
HapoAa; ho 9Ta bom em BEipazenie oahoS npa- 
BaaaHHocTHBi; JO^Ej^nmecKOi. EOfn% npHBasanHOCTH, 
^HBBaHHoS o6uqaeM'B. Ectb OTHomenia, js^si Koropux'L 
Bce paBHO, Kasi onpeA^ieHH ohh, ecjH tojulbo ohh 
oupeA'bJieHu iROo6mfi. Bi> TaKHxi cjiyqaax'B, ecJH 
BOdHHKaeT'B Ta hjih xp^vm Hopia, ne HoseTX 6iiITB 
H p'bqH o6t> ydiacA^Hin Hapo^a, m:o6i> a^hhoo 
OTHomeHie 6uao oiipeA^jieHo HMeHHo TaK'b, a ne HHaqe. 
CiOAa npHHaAJiexaTi) Bci^ Aoniexniia no np^Aa^niK) 
lopHAHqecKifl ({)opHur, onpeA'^Jienifl BpeiieHH h qncejn, 
paBHUH'B odpasoHi h qHCTO cyAe($Hue o^nqan. 
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EcTii', Ao^ie, yqeHHe, KOTopue HadHBaiOT'B o6u- 
MaeMi 0AH00((pa3H0e OTHomoHie, KOTopon 663- 
MOJiBHO o^HapyxHBaeTCfl bom napoAa, Tor^a KaKi 
Apyrie ynoTpe6jiflH)T'& dTon TepuHHi wb HacTonm.eH'b 
CMHCJit. OTCKAa TO cJi^ACTBie, qTO nocjitAHie yT- 
BepsA^iorBr o6H9Hoe npaso B03HHKaeTi» ny- 
TeifB otinqaA, TorAa km,% nepBHe roBopATi», ?to 

Bl ofiH^at OHO HaXOAHTl) TOJibKO CBoe BHpa- 

xenie. 

§25. 

CjiiAyeTx pasjiHqaTb: 
I* npnpoAy, H 

II. IIpaBO, T. e. BOJiH) rocyAapcTBa, orpaHH- 
iHBaiomyK) npHpoAy. 9Ta BOJia (JHBaei'B mh: 

1) BOM, o(5'BaBjieHHafl npaMO bt> onpoAtJieH- 

HOfi (|)OpMt — SaKOHt, HJIH 

2) BOM, 06'BABJieHHafl noApasyiH'bBaeMO. %o6bi 
pacno3HaTb axy bojih), aojixhu 6utb Ha mi^o ())aKTu, 

HS'b KOTOpHXl 6h MOSHO SaEJIiO^HTB o6t> STOfi BOJlt, 
KaE'B aTO Heo6xOAHMO H Upn H)pHAHq6CRHX'b CAtJI- 

Rax'b. B'B EaEHxi cjiy«iaHXi» ecTb Tanie ptmHTejLBHue 
(J)aKTH, T. e. AonycKaiOTt bosmoskhoctI) 6e30fflH6oM- 
naro 3aKjiioqeHia,— Toopia ne MoaoT'B oupeAiJiHib 
TO^Ho; Bct OTHOcaffl,iaca ki .sTOMy TpaKTaii,iH yqe(5- 
bbkobi, 6e3nojie3HU, KaE'B h BCflRaa flycxaa (^ojitobha. 
Opinio necessitatis, Jiesauj^aa B'b ochob^ EaJEAOtt 

K)pHAHqeCEOfi HOpHU OTHOCHTeJ»bHO 6e3M0J[BH0fi BOJIH 

MoaceTx: 

a) ocHOBHBama na coo^paseHiax'L pa3cyAKa, 
Ta^i qTO o($ni,ecTBO HM'beT'B xHBoe y^'basAenie 
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it!hjiecoo6pa3HOCTH lopsAHqeesoS Hopm ^^). VL^xbch 
BoaioxHa omHCKa, Kasi h npH saxAOft onepai^iH 
paacjARa. BMicrb cb o^^hitb cosHaHien onm^KV 
le^eaaeTi Heo($xoAHHO e lopHAHqecKaa HopMa, ao* 
TOMy MTO n^n ({oj'be ocHOBaHia AJts otiflsaieJibHot 
cffju. BoTX no^eiiy pHHiHse roBopflT'b: Quod ddh 
ratione itroductum est, sed errore primum, dcinde 
consuotudine obtentum est, in aliis similibus non 
obtinot OnflTb hbo^xoahmh ptmHTejbHQe ^^asTii, 

MT1)($M yaHaTh« A'^KCTBHTeJIBHO JIB HapOA'B C03Haj[l 

AaHHyn^ omM(SRy, h atAOBareJEbHO ncqesjia h lopH- 
AnuerKiui uopxa« 

b) Opinio uecessitatis MOseT'b Tasxe ocbobu- 
Banrai na (SeacoanaTejbEOH'b Bwie^ieBiH upn- 
poAU« ca%AOBaTej[bBO, hjh Ha ftasoifb HH6yAb xb- 

BOTHOX^ HHCTHHRTt, BiH Ha XHBOXl UyBCTBib. 3tO 

B03M0XH0 TOJ[bKO Tor^a, ecjB B'b HapoAt Bcqesjo 
yfiteAeHie b^ ^•bJCCOo6pa3HOCTH, bo orb AOJraro 
ofibiMaa (longa consuetudo, asns longaevas) HopMa 
€Taja ApyroS. TpjibKO TaKia DpHAHqecKia BopMH 
MoryTi 6uTb Ha^BaHhi ofiHMHHMi npaBOMi. Ta- 
BBMi o^paaoM'b o6£mHoe upaso He ecTb npoTBsyao- 
jroxflOCTb npasy. KOAB({)HKaa;ioHHOMy, a ecTb mibso 

nOA^BHeHUblfi BBA'b K)pBABqeCKHX'b HOpMl, OCHO- 

BHBaiouiBxcfl Ha HenocpeACTBeHHoi 60.1*6 na- 
poAHofi. BoTi uoqeMy omocHTejibHO/ jus non scrip- 
turn pBMCKie lopHCTH BccbMa cnpaBeAJHBO panji h qaioT'b: 
1) ea, quae conventis et quos: consensu obti- 
nentur, h 2) ea, quae consuetudi e obtinentur. 



GpaBB. BHffle § 13. I. 36. D. d. legg. (1. 3.) 
^) Cit. 1. 39. D. d. legg. (I. 3.) 
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3to pa3Atj[«Hie ksk'b paai cooTBtTCTBjreT'b TOMy, 
Kasoe cji^kAMn h mh BQine ad a h b. GoBp^eHd^e 
lopHCTH He A*jiaK)T'B BToro pasM^k, H ^peat 8T0 
BHxo;i,BTx Ta nyTaniraca noMTifi, KOTopyio xoitJiH 
yCTpaHHTB pHMJiflHe. OnaTB tOjibko msi- p4inHTej»)- 

HHX'B <{)aKTOB'b MOXHO 3aOH)^HTI>, A'&fiCTBHT6JIbH0 

jia lopHAHmEaH Hopma, ROTopofi HeJim yEasaiB 
i^ijiH, cTaja Aoporofi so Toro, ^to OTMtHa ea mo- 
jKeTT* BOSMymb HapoAHoe ^lyBCTBo; TeopeTHqecKia m 
yKaaaHia Tyii BOBce HeyMtcTHH ^^). 

' § 26. 

PHMCKoe npaBO, RaK^ roBopaTi, ^tMcTByeTi Bt 
TepMaHiB bT) Ra^ecTB'b o6uqHaro npasa. 9to 3ua- 
MHTt: OTAtoHHfl lopHAOTecKia flopMH H3^ corpus 
juris gl ssatum cjiyxaT'b BHpaseaieMi> bojih H'b- 
Meii;Karo Hapojia. TaKOMt cjiyqa4 aia Bcia Jtoji- 
3RHa BBixoA^TB EM mi> pascy^Ka, em b[31> npnBa- 
saHHOCTfT, B03HBKaH)]i],ei nyieifB o^uqaa. H'faMeii;Kifi 
HapoA'b He SHaeTi* corpus juris bt* ero noApodno- 
CTSXT); SHaqHTt, Bct nocTaaoBJieHia corpus juris 
He MoryT-L cqHTaTBca BHpaatenieMi napoAHofi bojih; 
JIflJL'bQ, euE corpus juris h H3B'fecTeH'b h% TOfi 



ToqHo TaKase coBctMi He KCTarii, kovab, leopia 6epeTca 
B£i4HCJiJiTB TaKi Ha3UBaeMue npH3HaKH o6EiqHaro iipana; 
8T0 Bce paBHo, ecjiH 6a oea B3HJ[acb Bu^iHCJiHTb acfa npHS- 
HasH,' no KOTopuM'b MOSHO 6hi pacno3HaTi» noApa37Mi6a- 
eMoe saKJUo^eaie AoroBopa. 061 dthxii npHSHaKaxi 
UOKHO CKasaxb to xe, ixo h o iipaBHJiaxT> TOjiKOBaam: ohh 
•MoryTi ycTpaHHTb am lopHCTa BOSMoacflocTb pasB'fa ca^iaro 
rpy6aro HenoHHHaHifl. 
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Hjih Apyrot qacTH HtMemcoMy HapoAy, no oahomj 
dTOiiy Heibsfl en^e fobophtb, 6yAT0 ffbiei^Rifi sapoA'b 
JorbeTB j&k3inme e 060 Bctx'B ota^hhxi k>pb- 
AHqecKEXi HopHaxi pHieKaro npasa, ^to sth flopNu 
AOUHH EwbTh cEsjj qxo OTB nocTenoHHaro o(Simafl 
OHt AO Toro CTajH npHBuqHH, mto Hnero Hal hhx'b m 
Moxerb 6htb onyn^eHO. TojbKO OAHa qacTB pHMCKaro 
npaea, hmohho npaeo o6opoTa, moxoti cqHTaTBCH 
BHpaxeflieM'B Hiiei^Kofi HapoAHOt bojih; ho lOxeT'b 

CqHiaTbCfl HieHHO Ha CTOJlbKOy Ha CROJIBBO aTH HOpMH 
CJEyXaTl HeotiXOAHMHlTB npOAyKTOMl ^'AKTHqeCEHXl 

OTHomenii o6opoTa. yqenue lopHCTH TeopiH nuiaioTCH 

BHfiTH HS'B dTOfi A^J^OMMH HOCpOACTBOll ABOflRarO 

HHHOBpa. Ohh jTBepxA&iOT'B, qTO BOjfl HiieuRaro 
HapoAa He tfepercH b'b pacqeri; qro ohh, yqelHue 
K)pHCTU, cjysaTi npeAGTaBHxejiHHH bojih H'bHeu- 
Raro HapoAa, RaRi CRopo saxoAHT'B soapoc^B 
Towb, RaRi AOJiXHH 6£iTB lopHAHqecRfi onpeAi^JieHH 
ero OTHomeHifl. Basna tojibro Eti> bojeh. tojibro 
eoo6paseHifl rxt> paacjAKa, tojibro hxI) o6u- 
qaS. 9to yai wst> pyEi bohi qpeaqypi. Kto ca*- 
Jiaji'B aTHXi rocaoAi npeACTRBHrejiaMH napoAa? IIo- 
Ao6Hoe npeAC^aBHTejiBCTBO 6hj[o 6u CJHmROii'B onac&o 
JS^isL H'bMeuRaro napoAa. Bt> camoH'B jiibji'b orpoMHoe 

(JoJIBfflHHCTBO H'bMe^RHX'B WpHCTOBl AO TOrO HeSHa- 
ROMtl CB (()aRTHqeCRHHH OTHOHieHiflMH SH3HH, B'B RO- 

Topux'B TOJIBRO H MOSOT'B tiuTB HoqepnaeMi Ay^i> 
npana, qio lopHCTH 9th bobco ne HoryTi» toahtbca 
B'B npeACTaBHTOJiH HapoAa othochtojibho ropHAHqe-* 
CRHX'B BonpocoB-B. Jl^pyraff HaTaasRa box's ta*: »phm- 
CRoe npaBO npHHATO in complexu." BoT'Bya'BrA* 
HOSHO CRaaaiB: HeAOCTaei'B noHATifi, laR'B RCiaTH 
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xoTb noABOpa'HHBaeTCH (j|)pa3a. Jl^orHarB o&b npHHa- 
tIh in complexu nocTOJiHHO BayuBaeTCH h npnHH- 
MaeTCfl Ha B'bpy, (Sesi MajEtfimaro j^uns mucjih, 
a Ha js.'bjLt 8T0 hh (Jojibme, KaKi ne to, ^to ny- 
cTaii, HO coBepnieHHO ((escMucjieHHaji (()pa3a. Mo»ho 
npHHm naporx in complexu, — ny Tor^a 3Ha- 
MHT'b npHHJBfji'B H Ha^HHRy oHpofa. Ho KaRHM^ o6pa- 
aoMt Mooo cJiyMHTBca 9T0 CB corpus juri^, KaK-B 
npeACTaBHT]^ cetit, ^to orpoMHai[ Macca topH;i;HqecBHX'B 
HopifB nepemjia .bi cosHanie Hapojia, a napoA'B dioT'b 
H He no;i;o3ptBajii OTA*JibHHX'B HopMt 3Toft rpynnH,-^ 
STO HHRaB'b H6 Hofiiienih. IIpHHATie MHoacecTBa fopn- 
AH^ecKHX'b m'pwb in complexu B03MoatHO tojibko b-b 
OAHOM'b cjiyqai: Korji.a npHHAT'B A^HHufi npHHu^Hni, 

to BMtCT* Ct dTmWb npHHflTH, SHa^HTl, H OT^ftjIb- 
HHfl jEOpHAH^eCKiA HOpHU, KOTOpUA RpOtOTOl Bl» HeMl 

H MoryTi* tiuTb H3BJ[eRaeHn nyTeH^b yioaaRJiioqeHiA; 
TyT'b MOXHQ npHHATb npHHi^HH'b, He cosHaBafl ero 
BHBOjOBi. Ho HR RTo He yTBepjKjtaeT'b, H He 
Moxeii yTBepasjaTb, (5yj70 bc4 nocTanoBjeHia corpus 
juris CBOjtflTca JVb o^flOMy upHHn;Huy, h H'hMeD;Rift 
Hapo^i.'b npHHflji'B 9T0TI npHHi^HHi. EcjiH ae no no- 
BOAy pHMCRaro npana 3aB0ji,HTb pi^b 06% o^h^hoht^ 
npafit,' TaRi* bto B03JiioaHO pasB* bot-b bi RaRom 
CHHCJi'b: pHMCRoe npaBO najio no Majiy CTaHOBHjiocb 

H3B'bCTHHH'B B'B FepMaHiH H OHO HpOHHRaJIO B'B HpaR- 

THRy; HO 3a HCRjnoqenieM'B o^jiacTH o6opOTa, rjt* npn- 
HineHie dToro npaBa 6iiJio Hacyni,Hot HOTpe((HOCTbK), 
He paa'B pas^aBajiHCb < npoTHBi nero npoTecTH. 
TaK^ AtJio nijo jifl Ttxt nopi, noRa HaRoneit^b, 

BHAH HeB03l[0atH0CTb yCTOflTb HpOTHBl HOTORa, H^MI^EI 
yCnOSOHJIHCB H BI dTOMX .CHHCJI'b CBURJEHCB CB 
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Toi HAeefi, 4T0 pHMCKoe npaBo eexb o6merep- 
laneKoe rpasAaHCKoe npaso. Ho no o^poMy 9T0My 
EUhzsL ewifi CRa3aTB, 6yAT0 pncRoe npaBO fi,M- 
cTByerb TepMaHiH EaBi odfi^Hoe npaBO. IIpaBj^a, 
ocHoaaHie, noqeny axo npaBO x^tcTBym, BpooTCA 
B'b ydto^HiH HtieuKaro Hapo^a; ho Ha ckojibeo 
OHO Ewhetb cHjy, dTO j^jlsl KaxAol npHAH^e- 
CKoi HopMH AOJSHO^UTB pimaeMO ocotfo. Ho 
npH dTOWb ocTaoTca tojlbko oahhi spHTepiyx'b — 

q^<XeC00<$pa3H0CTb A&HHOS lOpRAH^OCKOi Hopnu. ECJ[H 

iltjiecoo6pa3HOCTb ara He MOseT'b 6uTh yKasana 
npuo, a Tik^Ti ^ojbme, ecjH mosot'e 6mh npaio 
yBasaHa HeD;ij[660o6pa3HOCTL, to *CTaHOBHTGfl necoM- 
Hi^HHHirb, " qTO iopH;(HqecRafl nopna He HifbeTi 3a 
ce6sL yti^sii,eHiiS[ Hapo^a bt> toitb, ^to ona aoj- 
acHa ji,McTB0BaTi>. JI^tficTBHTejiBHO , iopHAHqecm 
HopMa MOJRerk ;(i8cTB0BaTi> mji^b o6H<<Hoe npaBO, 
Kor^a nocTOAHHoe npHH'bHeHie ea Wb HpasTEKt, po- 
ffiM nei npHBflsaHHOGTB nyT Wb oduqaa, h cj[%- 
AOBaieJiLHO opinio necessitatis ocHOBSBaeTCfl Ha 

qVBCTBik HapO^a. Ho XaEOfi BOnpOCl CJIHAIROM^b 

TpyAOH'b pi^meniA. HoaTOHy Ror^a saxoAHT^B 

BOUpOCb TOMl, HMteTl JLH CHJy AaHHafl lOpHflH" 

qecRan HopHa pHMCBaro npana, a^jio Teopifl aoji^cho 
orpaHH^HTbCA H3CJiA0BaHieH'b: yAOBJieTBopflOT'L jlh. 
3Ta HopHa RaROfi HH6Yii.b npaRTHqecRofi no- 

Tpe^HOCTH HJIH h4t^. 

§ 27. 

Bonpoci Tomb, cqHTaexca ;ih bx jaflHOMx rooy- 
AapcTBt, ydtxACHie napo^a, oco6eHHO ofiaqat, 3a 



HCToqEHKi npasa napflAY C'b3aK0H0M^, n KaKOBO 
m TaKOM^ cjiyqai BsaEHHoe OTHomeme o6ohxi» ncToq- 

HKKOBl Bl HX'b o6fiapyaC8HiH , HMeHHO, MOSeTl wIH 

otfa^Hoe HpaBOOTHflTb CHjiy y saKOHa, — ami Bonpoci 
ptmaem Ha ocHOBamH rocyAapcTBeHHaro npaBa 
9Toro rocy^apcTBa. %o o(5mecTBeHHoe 6uto BHarpa- 
BaeTi. wh TOH'B cjiy^a'b, Kor^a 66sl HCToqEHsa npaBa 
cymecTByiOTt pa^;oM'B, 9to npHSHano BctMHHHCTpe- 
tfyeTi HHKaKoro ^OKaaaTejibCTBa. 
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